HARVARD 
LAW REVIEW. 


VOL. XXVII. NOVEMBER, 1913- NO. 1. 


REPRESENTATION AND WARRANTY IN SALES.— 
HEILBUT ». BUCKLETON. 


r a previous number of this review’ the writer criticized the 

well-known case of Derry v. Peek,? and pointed out the in- 
consistency between the English law relating to warranty and that 
governing liability for misrepresentation generally, in that an 
honest misrepresentation by a seller to induce the sale of goods 
was ground of liability, whereas, according to that decision, an 
honest misrepresentation made under other circumstances imposed 
no liability. 

In a case recently decided by the House of Lords* the supposed 
inconsistency is denied. Express warranty is confined to the field 
of express contract, and it is said that no representation as such 
amounts to a warranty. 

The case which so decided presented the following facts. The 
plaintiff inquired of the defendant whether his firm was bringing 
out a new rubber company. The defendant replied that they were, 
and the plaintiff then asked whether the company was all right. 
The defendant answered that his firm was bringing it out, to which 
the plaintiff rejoined that was good enough for him. The plaintiff 
was induced by this conversation to buy shares in the company, 
which proved a failure and the plaintiff lost his money. The jury 


1 24 Harv. L. REv. 415. 2 14 App. Cas. 337 [1889]. 
3 Heilbut v. Buckleton, [1913] App. Cas. 30. 
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found that the company was not properly termed a rubber com- 
pany, as it was engaged in other business as well as in raising 
rubber. 

The Court of Appeal on these facts held the defendant liable as 
a warrantor of the truth of the statement that the company was a 
rubber company. The House of Lords, reversing this decision, 
held that there was no evidence proper to be submitted to the jury 
upon the question of warranty. Lord Haldane said: 


“As neither the circumstances of the conversation nor its words were 
in dispute, I think that the question of warranty or representation was 
one —— of law, and that it ought not to have been submitted to the 
jury. . The words proved by the respondent were words which ap- 
pear +0 me to have been words not of contract but of representation of 
fact. No doubt this representation formed part of the inducement to 
enter into the contract to take the shares which was made immediately 
afterwards, and was embodied in two letters dated the next day, April 15. 
But neither in these letters nor in the conversation itself are there words 
either expressing or, in my opinion, implying a special contract of 
warranty collateral to the main contract, which was one to procure 
allotment. 

“Tt is contrary to the general policy of the law of England to presume 
the making of such a collateral contract in the absence of language 
expressing or implying it.” * 


The other Lords who delivered opinions made it equally clear 
that in their view no express warranty was possible unless the 
elements of a contract could be found. Lord Atkinson said: 


“The question of Johnston’s intention in making this affirmation re- 
mains. . . . The existence or non-existence of such an intention in the 
mind of the party making the affirmation, that his affirmation should 
be taken as a warranty of the truth of the fact affirmed, is, in an action 
of breach of warranty, no doubt a question for the decision of the jury 
which tries the action; and all the evidence in the case touching the 
knowledge, conduct, words, and actions of that party, from first to last, 
may be considered by them in arriving at a conclusion upon this ques- 
tion. In the present case it would appear to me that every relevant 
piece of evidence given, every fact proved, tends to disprove the ex- 
istence of such an intention in Johnston’s mind when this conversation 
took place, rather than to establish it.” ® 


* [1913] App. Cas. 30, 36. 5 [1913] App. Cas. 30, 43. 
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On page 44 the same judge said: 
“But it would not be enough that Johnston should have offered to 
give a warranty as a term of the bargain to take these shares. The 


plaintiff should accept that offer and act upon it so as to make complete 
the collateral contract.” 


Lord Moulton said: 


“Neither the plaintiff nor the defendants were asked any question or 
gave any evidence tending to shew the existence of any animus contra- 
hendi other than as regards the main contracts. The whole case for the 
existence of a collateral contract therefore rests on the mere fact that 
the statement was made as to the character of the company, and if this 
is to be treated as evidence sufficient to establish the existence of a 
collateral contract of the kind alleged the same result must follow with 
regard to any other statement relating to the subject-matter of a con- 
tract made by a contracting party prior to its execution. This would 
negative entirely the firmly established rule that an innocent representa- 
tion gives no right to damages. It would amount to saying that the 
making of any representation prior to a contract relating to its subject- 
matter is sufficient to establish the existence of a collateral contract 
that the statement is true and therefore to give a right to damages if 
such should not be the case.” ® 


The only authorities on which the Lords rely to support their 
conclusion are the well-known case of Chandelor v. Lopus’ and 
the dictum of Buller in Pasley v. Freeman, that “it was rightly 
held by Holt, J.,cited in the subsequent cases, and has been adopted 
ever since, that an affirmation at the time of a sale is a warranty, 
provided that it appears on evidence to have been so intended.” ® 
In fact Lord Holt said nothing about intent in any of the reports 
of the cases cited by Buller, and Buller was too far removed in time 
from Holt to permit the supposition that he had any other knowl- 
edge of what Holt said than what the reports might give to him 
and equally give to us. The dictum of Buller, however, forms the 
basis of a positive assertion by Lord Moulton that Lord Holt re- 
garded intent to warrant a material element. By this the court 
understands intent to contract, though if Lord Holt did make any 
such statement as that imputed to him he can hardly have meant 
intent to contract, since no action of assumpsit was ever brought 


6 [1913] App. Cas. 30, 48. 7 Cro. Jac. 4 [1603]. 8 3 T. R. 51, 57 [1789]. 


| 

Dig 
| 


4 HARVARD LAW REVIEW. 


on a warranty until long after Lord Holt’s time.® Clearly anyone 
using the language in question in 1700 must have used it as mean- 
ing intent to affirm a fact as the basis of or inducement to a sale. 

Moreover, if Holt did say what Buller imputed to him, 
and if Chandelor v. Lopus affords support to the decision of 
Heilbut v. Buckleton, it is a novel application of the doctrine 
of stare decisis to disregard the numerous decisions on the law of 
warranty during the past century, and hark back to a decision 
nearly three hundred years old and to a dictum pronounced over 
a century ago, before the law on the subject had been developed.” 
The writer has elsewhere endeavored to show that warranty by 
representation is not to be confined within the limits of the law of 
contracts, and that in so far as the seller’s intent (of course mean- 
ing his apparent, not his actual intent) is an essential element of 
a warranty, it is only his intent to assert a fact in order to induce 
a sale, not his intent to enter into a contract. It is not necessary 
to repeat the argument, but it is worth while perhaps to show the 
inconsistency of the recent decision with what has heretofore passed 
as the law of England. 

Lord Moulton is careful to point out in his opinion that he has 
“been dealing only with warranty or representation relating to a 
specific thing. This is wholly distinct from the question which 
arises when goods are sold by description and their answering to 
that description becomes a condition of the contract.”" It is, 
of course, true that there is a marked distinction in the seller’s 
obligations where he has contracted to sell by description, and 
where he sells specific goods. In the former case the seller’s 
obligation by the very terms of his contract require him to fulfil 
the description as its meaning would be understood by a reasonable 
man. 

Though the original basis of warranty was deceit and not con- 
tract, and though much confusion would be avoided if it were 
borne in mind that not only historically but analytically the scope 
of warranty in sales goes beyond the bounds of contract, it must be 
conceded that, at least on the English authorities, warranty is to 
be regarded as a contractual liability. But it cannot be admitted 
that prior to the recent decision of the House of Lords it was 


® See 24 Harv. L. REv. 419-421. 
10 24 Harv. L. REv. 419; Williston, Sales, § 201. 1 [1913] App. Cas. 30, 51. 
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supposed that this contractual liability could only arise where an 
offer and acceptance of a promise could be found. A representa- 
tion which induced a sale if it was not itself a warranty at least was 
evidence justifying the inference of a warranty. This can best be 
shown by an examination of the English decisions. 

There is rather a surprising dearth of cases in the eighteenth 
century subsequent to the decisions at the beginning of that 
century by Lord Holt. In 1797, however, it was held in Jendwine 
v. Slade ® that a description of two pictures in a catalogue as 
painted by certain artists did not afford evidence of a warranty. 
Forty years later in a case very similar in its facts in Power v. 
Barham," the court held the case properly left to the jury under 
the instruction that if ‘“‘the defendant had made a representation 
as part of his contract that the pictures were genuine, not using 
the name of Canaletti as matter of description merely, or as an 
expression of opinion upon something as to which both parties 
would exercise a judgment, but taking upon himself to represent 
that the pictures were Canaletti’s, the defendant was liable on 
a warranty.” And Lord Denman said in his opinion in the court 
in banc: ‘It was therefore for the jury to say, under all the cir- 
cumstances, what was the effect of the words and whether they 
implied a warranty of genuineness, or conveyed only a description, 
or an expression of opinion.” 

Williams, J., also said: ‘The words in question might be a mere 
expression of opinion, or might amount to a warranty: It was for 
the jury to say which they imported.” 

Between these two decisions there had been several others bear- 
ing upon the question. In Shepherd v. Kain,“ in 1821, it appeared 
that an advertisement for the sale of a vessel described her as 
“copper fastened.” The ship was only partially copper fastened, 
and Best, J., directed a verdict for the plaintiff, which was sustained 
by the upper court, though it was part of the contract that the ship 
should be taken “with all faults.” The court construed these 
words to mean “all faults consistent with the advertisement.” 
In Kain v. Old, decided in 1824, a vessel was described as “‘ copper 
bolted” in an instrument executed prior to the bill of sale of the 
vessel. It was held that the prior paper could not be regarded as 


2 2 Esp. 572. 8 Ad. & El. 473 [1836]. 
4 5 B. & Ald. 240. 2B. & C. 627. 
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part of the contract; and if so intended would have been invalid 
because it did not recite the certificate of registry. Best, J., how- 
ever, said, in regard to the statement, ‘If it be a mere representa- 
tion, where is there a warranty to bind the vendor’s executors?” ¥ 
and Abbott, C. J.: ‘“‘The description of copper bolted in the paper 
can therefore be considered as a representation only, and not as 
any part of the contract.” !” 

In Salmon v. Ward,!* a letter of the plaintiff stating ‘You will 
remember that you represented the horse to me as a five year old,” 
and a reply from the defendant, “The horse is as I represented it,” 
was held sufficient evidence to sustain a verdict for the plaintiff, 
Best, C. J., saying: ‘I quite agree that there is a difference be- 
tween a warranty and a representation; because, a representation 
must be known to be wrong. . . . If a man says, this horse is 
sound, that is a warranty.” 

In Cave v. Coleman,’ in 1828, a representation by a defendant 
that the plaintiff might “depend upon it that the horse is perfectly 
quiet, and free from vice,” amounted to a warranty, Bayley, J., 
saying: “But that representation was that the horse was quiet, 
and free from vice, and being made in the course of dealing, and 
before the bargain was complete, it amounted to a warranty.” ”° 

In Wood v. Smith,” in 1829, a statement in regard to a horse 
by the seller, “I never warrant, but he is sound as far as I know,” 
was held sufficient evidence to justify the jury’s verdict for the 
plaintiff, Bayley, J., saying in banc: ‘The general rule is, that 
whatever a person represents at the time of a sale is a warranty.” 

In Allan v. Lake,” in 1852, a specific lot of turnip seed was sold 
to the plaintiff under the description im a sold note, ‘Skirving’s 
Swedes,”’ and later another lot with the oral statement that it was 
“of the same stock” as the first. It was held that the description 
in the sold note amounted to a warranty that the seed was Skirv- 
ing’s Swedes, and that the statement at the subsequent sale was 
evidence of a similar warranty as to that lot. Coleridge, J., said: 


“Tf it had been limited to an assertion that the seed was turnip seed, 
that would without doubt be a warranty of the seed being turnip seed. 


1% 2 B. & C. 630. 17 Td. 634. 
18 2 C. & P. 211 [1825]. 199 3M. &R. 2. 
20 Id. 3. 4C.& P. 45,5 M. & R. 124. 


2 Td. 46. 3 18 Q. B. 560. 
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And, in like manner, when the defendant described the seed as Skirv- 
ing’s, he undertook that it should answer that description.” * 


Erle, J., said: 


“When a vendor gives a description of the properties of an article, it is 
a question for the jury whether such description is a mere commendation 
of the article, or a direct representation that he sells it as being the 
particular article described.” * 


In Hopkins v. Tanqueray,” in 1854, an assurance that a horse 
was “perfectly sound” made on the day prior to the sale of the 
horse at auction, was held not to amount to a warranty; and a rule 
absolute was entered to set aside a verdict for the plaintiff. Jervis, 
C. J., said: 

“T think it is quite clear that what passed amounted to a representation 
only, and not to a warranty.” 77 


Maule, J., said: 


“There appears to have been no more than an honest representation 
that the horse in the defendant’s opinion, and so far as his knowledge 
went, was a perfectly sound horse.” *8 


Cresswell, J., said: 


“Tf the representation made at the stable on the Sunday had been made 
at the time of the sale, so as to form part of the contract, it might have 
amounted to a warranty.” *® 


and Crowder, J., 


“A representation, to constitute a warranty, must be shewn to have 
been intended to form part of the contract.” ” 


In Carter v. Crick,*" in 1859, a statement that a sample of barley 
was “seed barley” to which the buyer on examination agreed was 
held not to amount to a warranty. Channell, B., said: 


“T do not mean to suggest, that where there is a representation of a 
distinct article by the seller, that might not amount to a warranty 
although the word ‘warrant’ was not used. . . . Each arrived at the 
conclusion, as a matter of opinion, and as a matter of opinion only, 
that the barley was seed barley.” * 


418Q.B 565. % Td. 566. % 15 C. B. 130. 
7 Td. 138. 28 Td. 140. 29 Td. 141. 
Td. 142 34H. & N. 412. Td. 416. 
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And Pollock, C. B., said: 


“The utmost that took place was a representation that the plawicss was 
seed barley.” * 


In Stucley v. Baily, certain representations contained in letters 
in regard to a yacht bought by the plaintiff of the defendant were 
held at the trial to amount toa warranty, and a verdict wasdirected 
for the plaintiff. A rule was made absolute for a new trial on the 
ground that the evidence should have been submitted to the jury. 
Pollock, C. B., said: 


“Tf, at an interview before the correspondence, the plaintiff said to the 
defendant ‘I want to buy your vessel,’ and the defendant replied, ‘very 
well; the price is so and so,’ adding, ‘she is sound,’ but never intending 
to warrant her; that, though falling very far short of conclusive evi- 
dence, might be important as shewing the meaning of the transaction.” ® 


Bramwell B., said: 


“No doubt a representation made at the time of the contract may 
amount to a warranty. If aman, when he sells a horse, says it is sound, 
that is a matter of fact; and when he makes a positive statement of 
that kind, he undertakes that he knows the fact; and if it is not so, he 
tells an untruth. So, if he does not know the fact, he equally tells an 
untruth, and there is no reason why he should not be responsible. I 
should be more inclined to hold a person liable upon a representation as 
to a matter of fact of that kind than as to a matter out of his ordinary 
knowledge. For instance, suppose a man says a horse is sound, and it 
turns out that it has some defect which it was impossible that he could 
have known, I doubt whether his language ought to be interpreted as a 
warranty.” 


In Cowdy v. Thomas *’ the plaintiff bought of the defendant a 
second-hand locomotive in regard to which the seller had written, 
among other things, “firebox and tubes are copper.” The verdict 
was taken for the plaintiff with leave reserved to set the verdict 
aside. The verdict was, however, sustained. Kelly, C. B., said: 


“* Firebox and tubes are copper.’ To say that that answer was only the 
expression of the defendant’s opinion, would be, I think, to disregard 
the plain ordinary and obvious meaning of the words used by both 


34H. & N. 417. 4 y H. & C. 405 [1862]. % Td. 414. 
% Td. 419, 420. 37 36 L. T. N. s. 22 [1877]. 
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parties on the occasion. When to a plain and direct question the answer 
given is equally plain and direct, and perfectly unqualified, as it was in 
the present instance, it is impossible, in my opinion, to treat such an 
answer as amounting to less than a warranty.” * 


Huddleston, B., said: 


“The real question here is whether or not there was (whether intended 
to be so or not by the vendor) a warranty by him, and whether it was 
received and acted on as such by the vendee. Now it is not necessary 
that the representation which is alleged to be a warranty should be 
simultaneous with the conclusion of the bargain; it is sufficient if it 
be made in the course of the negotiation, and enters into the bargain 
as finally made, and so that the bargain is made on the footing of it. . . . 
Taking all these facts into consideration, I am of opinion that there was 
in this case a representation made by the defendant with regard to 
this engine, and the material of which the tubes were composed, that 
was intended by him to be, and which was, acted on by the plaintiff.” * 


The cases just cited and the extracts quoted are all, or substanti- 
ally all, the authorities on the point; selected for whatever light 
they may throw upon the question, whether favorable or un- 
favorable to the writer’s contention. 

It is evident from an examination of these extracts that there 
has been considerable confusion in regard to the use of the words 
warranty and representation. Doubtless the confusion has been 
greatly aggravated by the manifold meanings attached to the 
word warranty.“ That a representation is the antithesis of war- 
ranty, as that word is used in the language of insurance and of 
charter-parties, is certain. It is natural that it should be hastily 
assumed that the same antithesis is used when warranty is spoken 
of in the law of sales; and this assumption is made in some of the 
extracts quoted, but generally it is made clear if a representation 
is spoken of as distinguished from a warranty, that what is meant 
by representation is an expression of opinion as distinguished from 
an assertion of fact. Only the expression of Crowder, J., in 
Hopkins v. Tanqueray “ supports the idea that the seller must in- 
tend to contract that his representation is true in order to bind 


8 36 L. T. N. s. 25 [1877]. 39 Td. 26. 


40 See Behn v. Burness, 3 B. & S. 751 [1863]. Anson on Contracts (12th ed.) 335n. 
4t See supra, p. 7. 
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himself as a warrantor. The expressions of the judges in the later 
case of Cowdy v. Thomas“ strongly support the opposite view. 
Even before the decision of this case, Benjamin, in his treatise 
on the law of sale, had summed up as follows the English law in 
regard to the intent to warrant requisite to make out a warranty: 


“Tn determining whether it was so intended, a decisive test is whether 
the vendor assumes to assert a fact of which the buyer is ignorant, or 
merely states an opinion or judgment upon a matter of which the vendor 
has no special knowledge, and on which the buyer may be expected 
also to have an opinion and to exercise his judgment.” 


This statement, which appears in the first edition of Benjamin’s 
work and in every subsequent edition, was adopted as an accurate 
statement of the law by the Court of Appeal in De Lassalle ». 
Guildford.“ Unfortunately, the reporter failed to indicate by 
quotation marks, or otherwise, that the statement was a quotation 
from Benjamin, and in Heilbut v. Buckleton, Lord Moulton, ap- 
parently ignorant where the expression he was criticizing origi- 
nated, selects it for criticism as a ‘“‘serious deviation from the cor- 
rect principle.” * 

The effect of a representation which induces a sale is shown not 
only by cases involving express representation, but by the whole 
law of implied warranty. It was not until after it became recog- 
nized that an express representation might be a warranty that 
the law of implied warranty was possible. The foundation for the 
law of implied warranty of title was laid when Lord Holt decided 
that a “‘bare affirmation” by one in possession that the goods 
sold are his own was sufficient to support on action.“ It was then 
easy for the law to take the further step (which was not taken, 
however, until the nineteenth century), that any sale of chattels 
by one in possession carried with it an implied warranty of title 
unless the circumstances were such as to make it clear that the 
seller merely purported to sell such interest as he had or could 
convey.*” The only basis for such a doctrine is that the seller ne- 
cessarily represents by the mere proposal to sell that he has title. 


#® See supra, pp. 8-9. 4 Benjamin, Sale, (1st ed.) 454. 

“ [1901] 2 K. B. 215, 221. % Heilbut v. Buckleton, [1913] A. C. 30, 50. 
# Medina v. Stoughton, 1 Ld. Raym. 593, s. c.; 1 Salk. 210, 1795. 

47 See Eichholz v. Bannister, 17 C. B. N. s. 708 [1864]. 
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The law of implied warranty of quality has had a similar history. 
It had become established by the early part of the nineteenth cen- 
tury, as already shown, that a representation of quality by a seller 
to induce a sale amounted to a warranty. In 1842 the first case 
was decided which clearly held that on the sale of a specific chattel 
a warranty of quality might be implied without any express promise 
or representation by the seller.“* The case related to the sale of 
a specific barge which proved inadequate for the buyer’s purpose 
of carrying cement. The court held that though there was no 
warranty that the barge was fit to carry cement, there was an 
implied warranty that the barge was reasonably fit for use as an 
ordinary barge. It is perfectly clear that the seller’s contract was 
to sell the specific barge in regard to which the parties were ne- 
gotiating. The only basis for imposing a liability as warrantor 
upon the seller is his implied representation that the specific thing 
which he seeks to sell is merchantable. It is impossible to analyze 
the situation so as to find a real promise of quality, either express 
or implied in fact. The obligation is one imposed by law, not by 
mutual assent, and the reason for imposing it is because the buyer 
is justified in believing that a manufacturer (or sometimes a dealer) 
by the very act of offering his goods for sale, asserts or represents 
that they are merchantable articles of their kind. The decision 
just referred to has been regarded as unquestioned law ever since 
it was decided. The same point is involved in a decision of the 
Court of Appeal in 1910." In that case the plaintiffs had bought 
of the defendants “the 24/40 H. P. Fiat Omnibus . . . which we 
inspected.” It was held that there was an implied obligation on 
the part of the seller that the omnibus should be of merchantable 
quality.*° It will be seen that the parties here were dealing with 
regard to a specific omnibus which had been inspected by the buyer. 

The case is in no way different when the buyer orders goods of 
a certain description, and the seller, without having entered into 
any previous contract binding him to furnish goods of the descrip- 
tion requested, offers specific goods to the buyer which the latter ac- 
cepts. It may be thought that such a bargain contains the elements 


48 Shepherd v. Pybus, 3 M. & G. 868 [1842]. 

49 Fiat Motors, Limited, v. Bristol Tramways, etc. Co., L. R. [1910] 2 K. B. 831. 

50 See another case of implied warranty of specific goods in Irish v. Russell, L. R. 
Irish [1902] 2 K. B. 585. 
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of a contract by the seller that the goods shall fulfil the descrip- 
tion, but on reflection it will be seen that this is not so. There is 
merely a representation implied in fact, though none the less 
real, that the goods produced and offered are of the kind requested. 
Whereupon, relying upon that representation, the buyer assents 
to become the owner of the specific goods produced. wy 

A recent English case ™ of this sort affords an interesting com- 
parison with the late decision of the House of Lords. In the earlier 
case the buyer of a rubber hot-water bottle, which broke when in 
use, sued the seller for breach of warranty and recovered. In that 
case the plaintiff asked for a rubber bottle. In Heilbut v. Buckle- 
ton the plaintiff asked for shares in a rubber company. In both 
cases, in response to a request for something which conformed to a 
given description, specific goods were produced and mutual assent 
to the sale of that specific thing followed. In neither case did the 
thing furnished justify the inferences naturally to be drawn from 
the description. 

It should be observed that the sale of shares is not a sale of 
goods within the meaning of the English Sale of Goods Act, ‘but 
there is no reason to suppose that express warranties of choses in 
action and of goods are to be differently defined. Certainly there 
is nothing in the language of the opinions in Heilbut v. Buckleton 
to suggest adifference. On the contrary, the reasoning and authori- 
ties cited in that case indicate that the court regarded the decision 
as involving the definition of express warranty in the sale of goods. 

An interesting case to compare with Heilbut v. Buckleton is 
Starkey v. Bank of England,” decided by the House of Lords only 
ten years ago. In that case the defendant, a stockbroker, presented 
on behalf of a customer in good faith to the Bank of England a 
power of attorney, which purported to be signed by the owner of 
certain consols. On the faith of this power of attorney the bank 
transferred the consols to a third person. One of the signatures 
to the power of attorney was forged, and the bank, being liable to 
the original owner of the consols for making the transfer, sued the 
stockbroker. Recovery was allowed on the ground that since the 
bank acted ‘‘on the representation that the agent had the authority 
of the principal, that does import an obligation — the contract being 


51 Preist v. Last [1903] 2 K. B. 148 C. A. See also Allan v. Lake, supra, p. 6. 
® [1903] App. Cas. 114. 
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for good consideration — an undertaking on the part of the agent 
that. the thing which he represented to be genuine was genuine. 
That contains every element of warranty.” * In other words, the 
doctrine that the representation express or implied of an agent 
that he has authority to act amounts to a warranty is accepted 
by the House of Lords, but the much older and more firmly estab- 
lished doctrine that a representation by a seller inducing the sale 
of goods amounts to a warranty is now denied.“ That good old 
doctrine for the encouragement of trade, known as caveat emptor, 
has received no such support for many years. 
Samuel Williston. 


Harvarp Law ScHOOL. 


88 [1903] App. Cas. 118, per Lord Halsbury. 
%4 Tt is interesting to note that this doctrine of agency is barely half a century old, 
having been first established by Collen v. Wright, 7 E. & B. zor, 8 E. & B. 647 [1857]. 
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THE MINNESOTA RATE CASES 


ALTER BAGEHOT has said that “a constitution is a col- 
lection of political means for political ends, and if you admit 
that any part of a constitution does no business, or that a simpler 
machine would do equally well what it does, you admit that this 
part of the constitution, however dignified or awful it may be, is 
nevertheless in truth useless.””! While it cannot be said that any 
part of our federal Constitution “does no business,” it can be 
affirmed that there are three of its organs that are now doing so 
much more than any other that each stands forth as a distinct force 
incased in a distinct and growing literature of its own. Around 
the Contract clause of the Constitution a distinct literature has 
grown up whose beginnings are to be found in the Dartmouth Col- 
lege case. Around the first section of the Fourteenth Amendment 
a distinct literature has grown up whose beginnings are to be 
found in the Slaughter House cases. Around the Commerce clause, 
which vests in Congress the power ‘‘to regulate commerce with 
foreign nations and among the several states, and with the Indian 
tribes,’ a distinct literature has grown up whose beginnings are 
to be found in the famous case of Gibbons v. Ogden, in which the 
power of Congress to regulate commerce was first defined. It is 
no exaggeration to say that the three great streams of judge-made 
law which have been for a long time flowing from the Supreme 
Court into our national life through the three channels just defined 
have been and are the unifying and systematizing forces that have 
made a real national life possible. Through their reciprocal action 
has been realized Marshall’s dream: 


“That the United States form, for many and for most important 
purposes, a single nation has not yet been denied. In war we are one 
people. In making peace we are one people. In all commercial rela- 
tions we are one and the same people. In many other respects the 
American people are one. And the government which is alone capable 
of controlling and managing their interests in all these respects is the 


1 Bagehot, The English Const. 4. 
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government of the Union. It is their government, and in that char- 
acter they have no other. America has chosen to be, in many respects, 
and to many purposes, a nation; and for all these purposes her govern- 
ment is complete; to all these objects it is competent. The people have 
declared that in the exercise of all powers given for these objects it is 
supreme. It can, then, in affecting these objects, legitimately control 
all individuals or governments within the American territory. The 
constitution and laws of a state, so far as they are repugnant to the Con- 
stitution and laws of the United States, are absolutely void. These 
states are constituent parts of the United States. They are members of 
one great empire, — for some purposes sovereign, for some purposes 
subordinate.” ? 


Within the domain of reserved state powers is included, said 
the great Chief Justice, | 


{that immense mass of legislation which embraces everything within 
the territory of a State, not surrendered to the general government: all 
which can be most advantageously exercised by the States themselves. 
Inspection laws, quarantine laws, health laws of every description, as 
well as laws for regulating the internal commerce of a State.’’* 


That reserved power of a state to regulate its internal commerce 
has recently received a notable and far-reaching recognition in 
the unanimous judgment rendered by the Supreme Court of the 
United States, speaking through Mr. Justice Hughes, in the Min- 
nesota Rate Cases; wherein it was held that, subject to certain 
limitations, 

“there necessarily remains to the states until Congress acts, a wide 
range for the permissible exercise of power appropriate to their terri- 
torial jurisdiction although interstate commerce may be affected. It 
extends to those matters of a local nature as to which it is impossible 
to derive from the constitutional grant an intention that they should 
go uncontrolled pending federal intervention. . . . Further, it is com- 
petent for a state to govern its internal commerce, to provide local 
improvements, to create and regulate local facilities, to adopt protec- 
tive measures of a reasonable character in the interest of the health, 
safety, morals, and welfare of its people, although interstate commerce 
may incidentally or indirectly be involved. Our system of government 
is a practical adjustment by which the national authority as conferred 


2 Cohens »v. Virginia, 6 Wheat. [U. S.] 264 [1821]. 
3 Gibbons v. Ogden, 9 Wheat. [U. S.] 1 [1824]. 
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by the Constitution is maintained in its full scope without unnecessary 
loss of local efficiency. Where the subject is peculiarly one of local con- 
cern, and from its nature belongs to the class with which the state 
appropriately deals in making reasonable provision for local needs, it 
cannot be regarded as left to the unrestrained will of individuals because 
Congress has not acted, although it may have such a relation to inter- 
state commerce as to be within the reach of federal power. . . . And 
whenever, as to such matters, under these established principles, Con- 
gress may be entitled to act, by virtue of its power to secure the com- 
plete government of interstate commerce, the state power nevertheless 
continues until Congress does act and by its valid interposition limits 
the exercise of the local authority. (2) These principles apply to the 
authority of the state to prescribe reasonable maximum rates for inter- 
state transportation. . . . If this authority of the state be restricted, 
it must be by virtue of the paramount power of Congress over interstate 
commerce and its instruments; and, in view of the nature of the sub; 
ject, a limitation may not be implied because of a dominant federal 
power; that is, one which has not been exerted, but can only be found 
in the actual exercise of federal control in such measure as to exclude 
this action by the state which otherwise would clearly be within its 
province. . . . The question we have now before us, essentially, is 
whether after the passage of the interstate commerce act, and its amend- 
ment, the state continued to possess the state-wide authority which it 
formerly enjoyed to prescribe reasonable rates for its exclusively internal 
traffic. That, as it plainly appears, was the nature of the action taken 
by Minnesota, and the attack, however phrased, upon the rates here in- 
volved as an interference with interstate commerce, is in substance a 
denial of that authority.” 


In solving the weighty problem thus submitted to it, the court 
recognized the fact that “The controversy thus arises from oppos- 
ing conceptions of the fundamental law, and of the scope and effect 
of federal legislation, rather than from differences with respect to 
salient facts.” Those who represented the state contended that 
“there is practically no movement of traffic between two towns 
within a state that does not come into competition with some 
interstate haul,” and that “if the disturbance of the existing rela- 
tion between competitive state and interstate rates is the correct 
criterion, no reduction can be made in state rates without inter- 
fering with interstate commerce.” They assailed the decision of 
the court below, not upon the ground that it incorrectly set forth 
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the conditions in Minnesota and adjoining states, but because of 
“its plain disregard of the provisions of the federal Constitution, 
which establish the relations between the nation and the state.”’ 
The operation of such provisions, they maintained, ‘“‘was not made 
to depend upon geography or convenience or competition. They 
cannot apply in one state and not in another, according to cir- 
cumstances as they may be found by the courts, because they are 
vital principles which constitute the very structure of our dual form 
of government.” In that way the court was forced to begin its 
opinion with a review of the history of the commerce clause of the 
Constitution, the product of a hopeless condition which “sprang 
from the disastrous experiences under the confederation, when the 
states vied in discriminatory measures against each other.”’ Who 
can doubt that against such mighty forces, all making for disunion, 
the new national spirit embodied in the existing constitution would 
have been powerless, despite its nationalizing machinery operating 
directly on individuals, had it not been for the unifying force 
of rapid intercommunication? Without the steamboat, the loco- 
motive engine, and the telegraph, existing conditions would have 
been impossible. A revolution was wrought in the travel and com- 
merce of this country through a transition from the primitive and 
ineffectual means of transportation by pack-horse, stage, and wagon 
to the new methods resulting from the application of steam to loco- 
motion on land as well as water. When in 1824 the time came for 
the Supreme Court to construe the commerce clause in the famous 
case of Gibbons v. Ogden, it appeared that Chancellor Kent had 
granted an injunction restraining Gibbons from navigating the 
Hudson River by steamboats only licensed for the coasting trade 
under an act of Congress, on the ground that he was thereby 
infringing the exclusive right granted by the state of New York 
to Robert Fulton and Livingstone, and by them assigned to Ogden, 
to navigate all the waters of the state with vessels moved by steam. 
But that claim in favor of monopoly backed by state power went 
down before a judgment holding that Congress had exclusive au- 
thority to regulate commerce in all its forms, on all the navigable 
waters of the United States, including bays, rivers, and harbors; 
free from monopoly, restraint, or interference by state legislation; 
that the term “commerce” meant, not only traffic, but intercourse; 
that it included navigation; therefore the power to regulate com- 


7 
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merce included the power to regulate navigation. It was admitted 
that it did not include commerce purely internal; and the point 
was left undecided whether the\power of Congress to regulate com- 
merce was exclusive only when exercised, or whether a state might 
exercise it in the absence of action by Congress. Thus was estab- 
lished “that freedom of commerce between the states,” which, in 
the words of Mr. Justice Brewer, “‘perhaps more than any one 
thing, has wrought into the minds of the people the great thought 
of a single controlling nationality.” In 1847 arose the License 
Cases,‘ in the first two of which the construction of the commerce 
clause was involved with the question whether, in the presence of 
an act of Congress authorizing the importation from foreign coun- 
tries of wines and spirits, a state might assume to prohibit or regu- 
late their sale at retail; and in the last with the question whether, 
in the absence of an act of Congress to regulate such importation, 
a state might prohibit by law the sale of liquor imported from an- 
other state. In the last, a diversity of opinion arose as to the 
question whether, in the absence of an act of Congress regulating 
commerce between the states, all state laws on the subject were 
null and void. In other words, whether the mere grant of power 
to Congress could be construed an absolute prohibition of the ex- 
ercise of any power over the same subject by the states. Despite 
such a grant, in the opinion of the Chief Justice, “the state may 
nevertheless, for the surety and convenience of trade, or for the 
protection of the health of its citizens, make regulations of com- 
merce for its own ports and harbors, and for its own territory; and 
such regulations are valid, unless they come in conflict with the 
laws of Congress.” The decision in Pierce 1. New Hampshire was, 
however, distinctly overruled in Leisy v. Hardin,’ known as the 
Original Package case, in which it was held that, as the grant of 
power to regulate commerce among the states is exclusive, ‘‘the 
states cannot exercise that power without the assent of Congress; 
and in the absence of legislation, it is left to the courts to deter- 
mine when state action does or does not amount to such exercise, 
or in other words, what is or is not a regulation of such commerce.” 
In Cooley v. Port Wardens® a Pennsylvania statute regulating 


4 Thurlow v. Mass., 5 How. [U. S.] 504. 5 135 U.S. 100 [1889]. 
6 x2 How. [U. S.] 300 [1851]. 
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pilots and pilotage, and providing that a vessel neglecting or re- 
fusing to take a pilot should pay and forfeit certain sums to a society 
for the relief of pilots, was held not to be in conflict with the article 
of the Constitution prohibiting states from imposing imposts and 
duties on imports, exports, and tonnage, because those subjects 
are distinct from fees and charges for pilotage, and from the penal- 
ties by which commercial states enforce their pilotage laws. In 
1877 the Supreme Court, in citing and still further developing the 
principles announced in Gibbons v. Ogden fifty-three years before, 
held in Pensacola Teleg. Co. ». Western Union Teleg. Co.,’ that a 
telegraph company bears the same relation to commerce as a car- 
rier of goods, and that the powers of Congress are not confined to 
the instrumentalities of commerce known or in use when the Con- 
stitution was adopted. 

Such were the landmarks defining the separate domains of intra- 
state and interstate commerce prior to the enactment of “An 
Act to regulate commerce,” approved February 4, 1887, by which 
the Interstate Commerce Commission was created. When that 
Act was passed the case of California v. Central Pacific R. Co.* was 
pending, in which was finally settled the right of Congress to grant 
charters for the construction of railroads in any state without its 
consent, a right never asserted prior to the act to facilitate com- 
mercial, postal, and military communication among the several 
states, approved June 15, 1866. By that Act was greatly accel- 
erated the process through which commerce, including transporta- 
tion, has been revolutionized by the establishment and rapid 
growth of inland facilities of distribution and sharpness of competi- 
tion between trade centers, incident to the annihilation of distance 
through the increased speed of trains, as well as by the greatly 
increased capacity of engines and cars. It was the establishment 
of the great railway systems of continuous lines, unknown in the 
first decade of railway construction, that forced Congress in 1887 
to organize the regulating power which down to that time lay 
practically dormant. In the first case in which the act of 1887 was 
construed, the court said that prior to its enactment, 


“railway traffic in this country was regulated by the principles of the 
common law applicable to common carriers, which demanded little more 


7 96 U.S. 1 [1877]. 8 127 U.S. 1 [1887]. 
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than that they should carry for all persons who applied in the order in 
which the goods were delivered at the particular station, and that their 
charges for transportation should be reasonable. It was even doubted 
whether they were bound to make the same charge to all persons for the 
same service.” 


In Reagan v. Farmers’ Loan & Trust Co.’ it was held that 
although the formation of a tariff of charges for transportation by 
a common carrier is a legislative or ministerial rather than a judicial 
function, the court may decide whether or not such rates are un- 
just and unreasonable and such as to work a practical destruction 
of rights of property, and if found so to be may restrain their opera- 
tion; that the fixing and enforcement by a railroad commission of 
unjust and unreasonable rates for transportation by railroad com- 
panies is an unconstitutional denial of the equal protection of the 
laws; that a schedule of rates made by railroad commissioners 
being challenged as a whole, the court must either condemn or sus- 
tain it as a whole and cannot rearrange it or prepare a new sched- 
ule. After the commission had undertaken during many years 
to prescribe rates for the future, under the terms of the original 
Act, its right to do so was questioned, and the Supreme Court held 
it had no such right.’° The conclusion of the court was condensed 
into the statement that “it is one thing to inquire whether the 
rates which have been charged and collected are reasonable, — 
that is a judicial act; but an entirely different thing to prescribe 
rates which shall be charged in the future, — that is a legislative 
act.” 

In Louisville, N. O. & T. R. Co. v. Mississippi " the line between 
interstate and intrastate commerce was thus drawn: 


“Tt has often been held in this court, that there can be no doubt about 
it, that there is a commerce wholly within the state, which is not sub- 
ject to constitutional provision, and the distinction between commerce 
among the states and the other class of commerce between the citizens 
of a single state, and conducted within its limits exclusively, is one 
which has been fully recognized in this court, although it may not be 
always easy, where the lines of these classes approach each other, to 
distinguish between the two.” 


9 154 U. S. 362 [1893]. 
10 Interstate Commerce Com. v. Baltimore & O. R. Co., 145 U. S. 263 [1801]. 
133 U.S. 587 [1880]. 
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Reference is then made to Stone v. Farmers’ Loan & Trust Co.,” 
in which it was held that a state has power to limit railroad charges 
for transportation within its own jurisdiction, unless restrained by 
contract, or the power of Congress to regulate foreign or interstate 
commerce; and that the power can only be bargained away, if at 
all, by words of positive grant, or their equivalent. In Munn ». 
Illinois,” defining the extent of a state’s police power, a statute of 
that state fixing the maximum charges for the storage of grain in 
warehouses in Chicago and other places in the state was held valid, 
as a mere common-law regulation of trade or of business, not in 
violation of the limitations upon the legislative power of the state 
imposed by the federal Constitution. An important statement of 
the relation between the police power of a state and the power of 
Congress to regulate interstate commerce is contained in Louisville 
& N. R. Co. v. Kentucky, wherein it was held that the prohibi- 
tion by a state of the consolidation of parallel and competing lines 
of railway is not interference with the power of Congress over 
interstate commerce. In Pullman Co. v. Adams" it was held that 
the privilege tax imposed by Mississippi on sleeping and palace 
car companies carrying passengers from one point to another within 
the state cannot be deemed an unconstitutional regulation of com- 
merce. In Patapsco Guano Co. v. North Carolina Board of Agri- 
culture ™ it was held that interstate as well as foreign commerce is 
subject to state inspection laws. In Crossman v. Lurman” it was 
held that the New York statute forbidding the sale of adulterated 
food and drugs is not repugnant to the commerce clause, but is a 
valid exercise of the police power of the state. In Bartemeyer 2. 
Towa '® it was held that the right to sell intoxicating liquors is not 
one of the privileges and immunities of a citizen of the United States 
which, by the Fourteenth Amendment, a state is forbidden to 
abridge; and at a little later day it was held in Mugler v. Kansas '® 
that a state law prohibiting the manufacture within its limits of 
intoxicating liquors, to be sold and bartered for general use as a 
beverage, was not necessarily an infraction of the Constitution, 
because the Fourteenth Amendment does not deprive a state of 


2 116 U.S. 307 [1885]. 3 94 U.S. 113 [1876]. 
4 161 U. S. 677 [1895]. % 189 U. S. 420 [1901]. 
% 171 :U. S. 345 [1807]. 17 192 U. S. 189 [1903]. 


18 18 Wall. [U. S.] 129 [1873]. 19 123 U. S. 623 [1887]. 
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the police power to determine primarily what measures are needful 
for the protection of the public morals, health, and safety. Thus 
it appears that the exclusive power of the federal government to 
regulate interstate commerce has‘ not annihilated the power of 
the state (1) to exercise its police power, within proper limits, over 
all commerce, interstate as well as foreign; (2) to exercise its 
control, subject to certain limitations, over all commerce really 
intrastate. In the Act to Regulate Commerce as amended up to 
June 18, 1910, it is expressly provided 


“that the provisions of this Act shall not apply to the transportation of 
passengers or property, or to receiving, delivering, storage, or handling 
of property wholly within one state and not shipped to or from a foreign 
country from or to any state or territory as aforesaid, nor shall they 
apply to the transmission of messages by telephone, telegraph, or cable 
wholly within one state and not transmitted to or from a foreign country 
or to any state or territory as aforesaid.” 


Such is the essence of the outcome of a twenty-five years of con- 
struction of the Interstate Commerce Act of 1887 at the hands of 
the commission and the federal courts, all of which must be con- 
sidered in connection with the amendments made by Congress 
during that tentative period, so numerous that a mere catalogue 
of their titles occupies two printed pages octavo. In that vast lit- 
erature, consisting of statutes and judge-made law, nothing is 
more lucid, more practical, than the following statement made by 
Mr. Justice Field in his concurring opinion in Bowman v. Chicago 
& Northwestern R. Co.,?° in which he thus runs the line between 
state and federal power: 


“That when the subject upon which Congress can act under its com- 
mercial power is local in its nature or sphere of operation, such as harbor 
pilotage, the improvement of harbors, the establishment of beacons 
and buoys to guide vessels in and out of port, the construction of bridges 
over navigable rivers, the erection of wharves, piers, and docks and the 
like, which can be properly regulated only by special provisions adapted 
to their localities, the state can act until Congress interfere and super- 
sedes its authority; but where the subject is national in its character, 
and admits and requires uniformity of regulation, affecting alike all the 
states, such as transportation between the states, including the impor- 


20 125 U.S. 465 [1887]. 
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tation of goods from one state to another, Congress can alone act upon 
it, and provide the needed regulations. The absence of any law of 
Congress on the subject is equivalent to its declaration that commerce 
in that matter shall be free. Thus the absence of regulations as to in- 
terstate commerce with reference to any particular subject is taken as 
a declaration that the importation of that article into the state shall be 
unrestricted. It is only after the importation is completed, and the 
property is mingled with and becomes a part of the general property 
of the state, that its regulations can act upon it, except so far as may be 
necessary to insure safety in the disposition of the import until thus 
mingled.” 


After a minute and masterful review of the supreme power vested 
in Congress to regulate commerce, foreign and domestic, prior 
and subsequent to the “Act to Regulate Commerce,” approved 
February 4, 1887, the court in the Minnesota Rate Cases declared 
with all possible emphasis that, from the beginning, the fact has 
always been recognized 


“that there is a commerce wholly within the state, which is not subject 
to the constitutional provision, and the distinction between commerce 
among the states and the other class of commerce between the citizens 
of a single state, and conducted within its limits exclusively, is one 
which has been fully recognized.” 


In its review of that branch of the case, the court took occasion 
to say that state regulation of railroad rates began with railroad 
transportation. That the authority of the state to limit by legis- 
lation the charges of common carriers within its borders was not 
confined to the power to impose limitations in connection with 
grounds of corporate privileges; that it became a frequent prac- 
tice for the states to create commissions, as agencies of state super- 
vision and regulation, and in many instances the rate-making 
power was conferred upon such bodies; that while the authority 
of the state could not be extended to the regulation of charges for 
interstate commerce, its authority to “fix reasonable intrastate 
rates through its own territory” was put beyond all question; that 
it has never been doubted that the state could, if it saw fit, build 
its own highways, canals, and railroads; that it could build rail- 
roads traversing the entire state, and thus join its border cities 
and commercial centers by new highways of internal intercourse, 


- 
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to be always available upon reasonable terms; and above all it 
held that 


“Such provision for local traffic might indeed alter relative advantages 
in competition, and, by virtue of economic forces, those engaged in in- 
terstate trade and transportation might find it necessary to make read- 
justments, extending from market to market through a wide sphere of 
influence; but such action of the state would not for that reason be re- 
garded as creating a direct restraint upon interstate commerce, and as 
thus transcending the state power. . . . As a power appropriate to the 
territorial jurisdiction of the state, it is not confined to a part of the 
state, but extends throughout the state, — to its cities adjacent to its 
boundaries as well as to those in the interior of the state. To say that 
this power exists, but that it may be exercised only in prescribing rates 
that are on an equal or higher basis than those that are fixed by the 
carrier for interstate transportation, is to maintain the power in name 
while denying it in fact.” 


After having thus defined, with minute precision, the ultimate 
question before it, the court solved it in these terms: 


“To suppose, however, from a review of these decisions, that the exer- 
cise of this acknowledged power of the state may be permitted to create 
an irreconcilable conflict with the authority of the nation, or that, 
through an equipoise of powers an effective control of interstate com- 
merce is rendered impossible, is to overlook the dominant operation of 
the Constitution, which, creating a nation, equipped it with an authority 
supreme and plenary, to control national commerce, and to prevent 
that control, exercised in the wisdom of Congress, from being obstructed 
or destroyed by any opposing action. But, as we said at the outset, our 
system of government is a practical adjustment by which the national 
authority, as conferred by the Constitution, is maintained in its full 
scope without unnecessary loss of local efficiency. It thus clearly ap- 
pears that, under the established principles governing state action, the 
state of Minnesota did not transcend the limits of its authority in pre- 
scribing rates here involved, assuming them to be reasonable intrastate 
rules. It exercised an authority appropriate to its territorial jurisdic- 
tion, and not opposed to any action thus far taken by Congress.” 


Such was the path by which the court reached the following 
conclusions: first, that the failure of Congress to act on the sub- 
ject leaves each state free to establish maximum intrastate rates 
for interstate carriers which are reasonable in themselves, although 
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the state’s requirements may necessarily disturb the existing re- 
lation between intrastate and interstate rates as to places within 
zones of competition crossed by the state boundary line;* second, 
that the states continued to possess the right to prescribe reason- 
able rates for the exclusively internal traffic on interstate carriers 
after the passage of the interstate commerce act of 1887, and the 
amendment of June 29, 1906, although it may be that by reason 
of the interblending of the interstate and intrastate operations of 
such carriers adequate regulation of interstate rates cannot be 
maintained without imposing requirements with respect to their 
intrastate rates which substantially affect the former; third, that 
the question whether an undue or unreasonable preference or ad- 
vantage to any locality forbidden by the interstate commerce act 
of 1887 arises from the operation of an intrastate rate as compared 
with an interstate rate, or whether any locality is thereby sub- 
jected to an undue or unreasonable prejudice or disadvantage, 
would be primarily for the investigation and determination of the 
Interstate Commerce Commission, and not for the courts, — as- 
suming that such a case is within the statute. The status thus 
defined by existing laws, state and federal, says the court, is 


“not opposed to any action thus far taken by Congress. . . . It is the 
function of this court to interpret and apply the law already enacted, 
but not, under the guise of construction, to provide a more comprehensive 
scheme of regulation than Congress has decided upon. Nor, in the absence 
of federal action, may we deny effect to the laws of the state enacted 
within the field which it is entitled to occupy, until its authority is limited 
through the exertion by Congress of its paramount constitutional power.” 


With these emphatic declarations that Congress may, at its pleas- 
ure, so exercise “its paramount constitutional power” as to enact 
‘“‘a more comprehensive scheme of regulation” of the entire sub- 
ject matter, such a scheme as may destroy the entire status as de- 


2. After referring in its opinion to interstate rates as those “fixed by the carrier for 
interstate transportation,” the court makes a comparison between rates as prescribed 
by the state authority and those prescribed by the carrier. It then indulges in a pre- 
sumption of reasonableness as to the state rate on the question of interference, but 
indulges in no such presumption as to the interstate rate. Considering the super- 
vision of the Interstate Commerce Commission over interstate rates, should there not 
be a presumption of reasonableness of those rates? The court has been very careful 
to avoid any clash between the two presumptions. 
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fined by existing laws, — the court has transferred the problem of 
problems from the judicial to the political arena. Thus the burden 
has been cast upon our constructive legislators in Congress to 
devise such a new interstate commerce act as will be capable of 
adjusting all of the conflicting interests with which the court says 
it has no authority to deal. If the state railroad commissions as a 
whole should undertake to use their freshly defined powers in a radi- 
cal and drastic spirit, and in such a way as ¢o disjoint the interstate 
system of rates as a whole, a more comprehensive and far-reaching 
interstate commerce act, occupying the entire domain of federal 
power as defined by the court, might suddenly become a national 
necessity. It is therefore difficult to withhold a conjecture as to 
what would have been the result had the court set aside the state 
rates as an interference with interstate commerce. Possibly the 
day will come when such a result will be reached under a new 
interstate commerce act so drawn as to occupy the entire domain 
of federal power as the court has defined it. 

The form of the judgment as prepared by Mr. Justice Hughes 
is as admirable as its substance. In it there is a happy blending 
of the scientific with the practical, of weightiness of thought with 
perfect lucidity of expression. He states the case with such pre- 
cision, eliminating all irrelevancies of fact, and bringing out the 
essential matter in such bold relief in accordance with the legal 
principles it involves, as to carry conviction by sheer statement 
without argument. The ex-Governor of New York has seized upon 
a rare opportunity to erect for himself an enduring monument in 
a unique body of judicial literature built up by a line of jurists, 
a few of whom are destined to stand out in the time to come as 
the peers of Julianus, Gaius, Papinian, Tribonian, Portalis, Mans- 
field, and Rudolph Sohm. 

Hannis Taylor. 


WasuincTon, D. C. 
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THE EXTENSION OF FEDERAL CONTROL 
THROUGH THE REGULATION OF 
THE MAILS. 


HE recent decision! of the Supreme Court of the United 
States upholding the constitutionality of the so-called 
“newspaper publicity law” ? is of more than passing importance. 
Popular interest, of course, attaches chiefly to the fact that periodi- 
cals, in order to enjoy what the court calls “the exceptional privi- 
leges’’ of second-class rates, must print the semi-annual lists of their 
editors and stockholders, and mark as an advertisement any read- 
ing matte: “or the publication of which compensation is received. 
From a leg. standpoint, however, the case suggests, but does not 
decide, several highly important constitutional questions. 

As paraphrased in the opinion, the contention of the govern- 
ment was that the law merely “imposes conditions necessary to be 
complied with to enable publishers to participate in the great and 
exclusive privileges and advantages which arise from the right to 
use the second class mail,” and that the provision was valid “‘as 
an exertion by Congress of its power to establish post offices and 
post roads, a power which conveys an absolute right of legislative 


1 Lewis Publishing Co. v. Morgan, 229 U. S. 288 (June 10, 1913). 

2 37 Stat. at L. 553, ch. 389. The law requires publications entered as second-class 
matter (with a few exceptions) to furnish the post-office department and publish “a 
sworn statement setting forth the names and post-office addresses of the editor, man- 
aging editor, publisher, business managers, and owners, and, in addition, the stock- 
holders, if the publication be owned by a corporation; and also the names of known 
bondholders, mortgagees, or other security holders; and also, in the case of daily 
newspapers, there shall be included in such statement the average of the number of 
copies of each issue of such publication sold or distributed to paid subscribers during 
the preceding six months. . . . Any such publication shall be denied the privileges 
of the mail if it shall fail to comply with the provisions of this paragraph within ten 
days after notice by registered letter of such failure.” 

A separate and concluding paragraph of the law provides “That all editorial or 
other reading matter published in any newspaper, magazine, or periodical for the publi- 
cation of which money or other valuable consideration is paid, accepted, or promised 
shall be plainly marked ‘advertisement.’ Any editor or publisher printing editorial 
or other reading matter for which compensation is paid, accepted, or promised, with- 
out so marking the same, shall, upon conviction in any court having jurisdiction, be 
fined not less than fifty dollars ($50) nor more than five hundred dollars ($500).” 
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selection as to what shall be carried in the mails, and which there- 
fore is not in any wise subject to judicial control even though in a 
given case it may be manifest that a particular exclusion is but 
arbitrary because resting on no discernible distinction nor coming 
within any discoverable principle of justice or public policy.” 

The court, however, refuses to accept this view, saying that 
“because there has developed no necessity of passing on the ques- 
tion, we do not wish even by the remotest implication to be 
regarded as assenting to the broad contentions concerning the exist- 
ence of arbitrary power through the classification of the mails, or 
by way of condition, embodied in the proposition of the govern- 
ment which we have previously stated.” ® 

Nevertheless the case will furnish an excellent text upon which 
to base a discussion of the extent to which, under the guise of 
regulating the mails, Federal control can be carried, — a question 
which has not yet received adequate consideration but which must 
soon be answered. For, even taking into consideration the close 
reasoning by which the court justifies the law on the ground that 
it only ‘‘affixes additional conditions for admission to a privileged 
class of mail,” the statute is in reality a regulation of journalism, 
and by it the federal government accomplishes something indi- 
rectly which it could not do directly. And this raises the question 
of the conclusiveness of the court’s attitude, expressed in one case, 
at least, that the judiciary will not intervene to restrain “the exer- 
cise of lawful power on the assumption that a wrongful purpose or 
motive has caused the power to be exerted.”’ 4 

It is my purpose, therefore, in the present paper, to discuss the 
limits to which “‘nullification by indirection” § may be extended 
through federal regulation of the mails. 


I. FEDERAL POWER OVER THE MAIts: A REVIEW. 


The constitutional grant of the postal power is clothed in words 
which “poorly express its object” and feebly indicate the particu- 
lar measures which may be adopted to carry out its design. “To 


3 Lewis Publishing Co. ». Morgan, supra. 

4 McCray v. United States, 195 U. S. 27 (1904). 

5 The phrase is that of Mr. James M. Beck, who in the newspaper case was counsel 
for the Lewis Publishing Company. 
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establish Post Offices and post Roads” is the form of the grant; 
to create and regulate the entire postal system of the government 
is the evident intent.® 

Under the authority given in the six words of this clause the 
government has classified mailable matter, its senders and recipi- 
ents. Congress has exercised its power (held in all instances to be 
valid) of excluding articles such as lottery tickets and advertise- 
ments, poisons, obscene literature, animals, liquors, etc.; it has 
put special conditions on the introduction of other articles, and the 
violation of any of these regulations is dealt with criminally.’ 
Finally, persons using the mails with intent to defraud are dealt 
with by federal authorities. 

Such an enormous extension of the postal power, concerning the 
necessity for which there has been little difference of opinion in 
Congress, has, of course, been combated in the courts. In his 
message sent to Congress on the 2d of December, 1835,* President 
Jackson urged the passage of a law prohibiting, “under severe 
penalties, the circulation in the southern states, through the mail, 
of incendiary publications intended to instigate the slaves to in- 
surrection.”” The message was referred to a committee of which Mr. 
Calhoun was chairman, and while great differences of opinion re- 
sulted, the courts were not called upon to render a decision, for the 


6 Pomeroy, Constitutional Law, 264. Or, as described by Marshall, “this power is 
executed by the single act of making the establishment. But from this has been inferred 
the power and duty of carrying the mail along the post road, and from one post office 
to another. And from this implied power has again been inferred the right to punish 
those who steal letters from the post office or rob the mail.’” McCulloch v. Maryland, 
4 Wheat. 316 (1819). 

7 For the extensive Index Expurgatorius which has been built up, see “Postal Laws 
and Regulations” (1902), 59th Cong. 2d Sess. Sen. Doc. No. 394, Pt. I, p. 321, “Un- 
mailable Matter.” It may in this connection be mentioned that the Post Office does 
an annual business of over five hundred millions of dollars. The second-class mail 
matter, carried at the rate of one cent a pound, involves an annual loss of seventy 
millions of dollars. Federal banking activities through the Postal Savings Law and 
money-order exchanges are outside the purview of this paper. For a discussion of the 
post office as a common carrier and bank, see 18 American Law Review, 281, and for 
an argument that Congress, under the postal grant, has the power to acquire and ope- 
rate the railroads, see Edgar H. Farrar’s brief in “Hearings before Committee on 
Interstate Commerce, United States Senate, 62d Congress,” p. 1498. The Supreme 
Court, moreover, has partially relied on the postal clause to justify the acts of Congress 
incorporating certain railroad companies. See California v. Pacific Railroad Com- 
panies, 127 U. S. 1 (1887). 

8 II Statesman’s Manual, 1018. 
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Senate concluded that Congress did not have such a power of ex- 
clusion and defeated the proposed law.® 

The issue was not squarely raised until 1878, when the Supreme 
Court upheld an act of Congress © making it a crime for anyone 
knowingly to send through the mails any letter or circular con- 
cerning lotteries. The court said: ™ 


“The validity of legislation prescribing what should be carried, and 
its weight and form and the charges to which it should be subjected, 
has never been questioned. . . . The power possessed by Congress 
embraces the regulation of the entire postal system of the country. The 
right to designate what shall be carried necessarily involves the right to 
determine what shall be excluded.” 


Twelve years later, in sustaining the anti-lottery act of 1890” 
the court reaffirmed this ruling and held “that the power vested 
in Congress to establish post-offices and post-roads embraced the 
regulation of the entire postal system of the country, and that 
under it Congress may designate what may be carried in the mails 
and what excluded; that in excluding the various articles from the 
mails the object of Congress is . . . to refuse facilities for the dis- 
tribution of matter deemed injurious by Congress to the public 
morals.” 

Still greater power was recognized with reference to the so-called 
“fraud orders,” the court holding that Congress “may refuse to 
include in its mails such printed matter or merchandise as may seem 
objectionable to it upon the ground of public policy, as dangerous 
to its employees or injurious to other mail matter. . . . While it 
may be assumed, for the purpose of this case, that Congress would 
have no right to extend to one the benefit of its postal service, and 
deny it to another person in the same class and standing in the 
same relation to the government, it does not follow that under its 
power to classify mailable matter, applying different rates of post- 


® XII Debates of Congress, 704, 754, 771; V Calhoun’s Works, 191. 

10 Revised Statutes, § 3894. 

i Ex parte Jackson, 96 U. S. 727 (1878). 2 26 Stat. at L. 465. 

8 In re Rapier, 143 U.S. 110 (1892). In the Jackson case, however, the court says 
that “the difficulty attending the subject arises, not from the want of power in Con- 
gress to prescribe the regulations as to what shall constitute mail matter, but from the 
necessity of enforcing them consistently with rights reserved to the people, of far 
greater importance than the transportation of the mail.” 
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age to different articles, and prohibiting some altogether, it may 
not also classify the recipients of such matter, and forbid the de- 
livery of letters to such persons or corporations as in its judgment 
are making use of the mails for the purpose of fraud or deception, 
or the dissemination among its citizens of information of a char- 
acter calculated to debauch public morality.” “ 

A sweeping power in Congress has, therefore, been recognized, 
but in every instance its exercise has been direct. The laws which 
have been passed were aimed at the articles themselves on the 
ground that they were fraudulent, immoral, or dangerous; they 
were excluded from the mails, and persons violating this regulation 
are dealt with criminally. But Congress has not yet attempted to 
prevent the issuance of lottery tickets or the publication of obscene 
literature; it has simply refused to lend encouragement to immor- 
ality by permitting the use of a federal agency.” 


II. THe NEWSPAPER LAW AND ITS JUSTIFICATION. 


It is evident that the “newspaper publicity law” set forth at the 
beginning of this paper is legislation of a character different from 
that upheld by the Supreme Court in the decisions which have 
been quoted. As claimed in the defendants’ briefs, the law was 
designed “to regulate journalism.” Relying upon its power over 
the mails, Congress threatened those publications which enjoy 
second-class rates with a denial of this privilege should they refuse 
to comply with certain conditions; and, moreover, it was made a 
crime to continue to use the second-class rates and violate the 
stipulation that all reading matter for the publication of which a 
valuable consideration is received “shall be plainly marked ‘ad- 
vertisement.’’’ Such regulations, without any reference to the 


“ Public Clearing House v. Coyne, 194 U. S. 497 (1904). This case also decided 
that the power to determine whether a fraudulent use was being made of the mails 
could be delegated by Congress to the Postmaster General. 

% The Supreme Court has held that no distinction can be drawn between mala 
prohibita and mala in se. (In re Rapier, supra.) It was argued that the mails could 
not be used to promote murder, arson, etc. (mala in se), but that, on the other hand, 
Congress had not equal power with regard to matters which it might declare criminal 
(mala prohibita). But, said the court, “it would be for Congress to determine what 
are within and what without the rule.” Our present inquiry, however, is not concerned 
with this phase. 
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use of the mails, would be obviously outside the constitutional 
power of Congress. 

By the narrow, but nevertheless convincing, line of reasoning 
just indicated, the Supreme Court, through Chief Justice White, 
justified the law without being put to the necessity of making any 
definite declaration as to the limits to which Congress may go in 
its exercise of what, lacking a better phrase, we may call ‘indirect 
regulation under the postal power.” 

The court’s opinion shows that in the classification of mail matter 
there has been no attempt at uniformity, and that periodical pub- 
lications have enjoyed special favors by reason of legislative 
adherence to what has been described as “the historic policy of 
encouraging by low postal rates the dissemination of current in- 
telligence.” * It is shown that as a condition precedent to being 
“entered as second-class mail matter,” and enjoying the low rates 
which are maintained at a loss, the government demands answers 
to a score of questions concerning ownership, editorial direction, 
advertising discrimination, specimen copies, and circulation. To 
the Third Assistant Postmaster General is given the authority of 
accepting or rejecting applications for entry at the second-class 
rate.” The Supreme Court simply looked upon the “newspaper 
law” as laying down new conditions, compliance with which will 
continue the right “to enjoy great privileges and advantages at 
the public expense.” Part of the opinion makes this clear: 


“As the right to consider the character of the publication as an ad- 
vertising medium was previously deemed to be incidental to the exer- 
cise of the power to classify for the purpose of the second-class mail, 
it is impossible in reason to perceive why the new condition as to mark- 
ing matter, which is paid for as an advertisement is not equally incidental 
to the right to classify. And the additionai exactions as to disclosure 
of stockholders, principal creditors, etc., also are as clearly incidental 
to the power to classify as are the requirements as to disclosure of owner- 
ship, editors, etc., which for so many years formed the basis of the right 


16 “Report of the Commission on Second-Class Mail Matter,” 143. In his message 
of February 22, 1912, transmitting this report to Congress, President Taft said: “The 
findings of the commission confirm the view that the cost of handling and transport- 
ing second-class mail matter is greatly in excess of the postage paid, and that an in- 
crease in the rate is not only justified by the facts, but is desirable.” 

17 “Postal Laws and Regulations ” (1902), p. 198. 
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of admission to the classification. We say this because of the intimate 
relation which exists between ownership and debt; since debt, in its 
ultimate conception, is a dismemberment of ownership, and the power 
which it confers over an owner is, by the common knowledge of man- 
kind, often the equivalent of the control which would result from owner- 
ship itself. | 

“Considered intrinsically, no completer statement of the relation 
which the newly exacted conditions bear to the great public purpose 
which induced Congress to continue, in favor of the publishers of news- 
papers, at vast expense, the low postal rate as well as other privileges 
accorded by the second-class mail classification can be made than was 
expressed in the report of the Senate committee, stating the intent of 
the legislation which we have already excerpted; that is, to secure to 
the public in ‘the dissemination of knowledge of current events,’ by 
means of newspapers, the names not only of the apparent, but of what 
might prove to be the real and substantial owners of the publications, 
and to enable the public to know whether matter which was published 
was what it purported to be, or was in substance a paid advertisement. 

“We repeat that in considering this subject we are concerned not 
with any general regulation of what should be published in newspapers, 
not with any condition excluding from the right to resort to the mails, 
but we are concerned solely and exclusively with the right on behalf of 
the publishers to continue to enjoy great privileges and advantages at 
the public expense, — a right given to them by Congress upon condition 
of compliance with regulations deemed by that body incidental and 
necessary to the complete fruition of the public policy lying at the foun- 
dation of the privileges accorded.” 


III. Proposep EXTENSIONS OF THE POSTAL POWER. 


It may be said, therefore, that the latest pronouncement of the 
Supreme Court lends little if any support to the doctrines of those 
who contend that under the post-roads clause Congress may ex- 
tend federal control to limits which are almost unassignable. Let 
us examine some of these proposals. 

It is, for instance, urged “that Congress prohibit the transmis- 
sion by the mails or by telegraph or telephone from one State to 
another of orders to buy or sell or quotations or other information 
concerning transactions on any stock exchange, unless, among 


18 Lewis Publishing Co. v. Morgan, supra. 
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other conditions, such exchange shall (1) be a body corporate of 
the State or Territory in which it is located.” ! 

A similar exercise of the postal power is advocated to secure 
corporate publicity since ‘Congress, by regulating the use of the 
mails and channels of interstate commerce, may compel every cor- 
poration engaged in any business, whether interstate or not, to give 
publicity to its corporate affairs, by legislation denying the use of 
the mails and the instruments of interstate commerce for the 
transmission of any matter concerning the affairs or business of 
any corporation that fails to make and file reports of the fullest 
nature concerning its organization and business, such, for example, 
as are already exacted from the interstate carriers under the In- 
terstate Commerce Act. Such legislation would be valid and 
enforceable.” 7° 

It has also been suggested in Congress that an effective punitive 
method of dealing with monopolistic corporations would be to 
deny them postal facilities. If such corporations were violating 
the Sherman Act or were otherwise outlawed by valid legislation, 
a denial of the use of the mails would be justifiable if not constitu- 
tional. It would be manifestly absurd for the general government 
to aid subjects of its regulation in a violation of laws which it has 
passed. An analogous case is afforded by the provision of the 
Panama Canal Act of August 24, 1912, which says that no vessel 
owned by any company doing business in violation of any of the 
acts of Congress relating to interstate commerce “shall be per- 
mitted to enter or pass through said canal.” 

Such regulations, like that forbidding the use of the mails to 
defraud, are obviously different from that proposed by the Money 
Trust Committee. A law requiring that stock exchanges must 
have state charters as an antecedent to doing business would be 
ultra vires and thus unconstitutional; but it is being urged that 
Congress has the power indirectly to accomplish this very end. In 
other words, under the guise of passing legislation ostensibly based 
upon the postal clause of the Constitution, Congress, it is claimed, 


19 “Majority Report of the Committee appointed to investigate the Concentra- 
tion of Control of Money and Credit,” Washington, February 28, 1913, p. 162. A bill 
embodying these recommendations is given on p. 170. 

20 Max Pam, “Powers of Regulation Vested in Congress,” 24 Harv. L. REv. 77, 
99. Italics in the original. 
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may indefinitely extend its control and encroach upon the reserved 
rights of the states. 

If such a theory is correct, it is not too much to say that powers 
as great as those delegated in 1787 to the federal government, 
when in order to form a more perfect Union the Constitution 
was agreed to, will, by judicial construction, be taken from the 
states and given over to the national legislature. For, as it is 
hardly necessary to remark, the denial of postal and interstate 
commerce facilities would be almost as efficacious as positive legis- 
lation, since, without using the mails and the channels of trade, 
practically no business could exist. If congressional control may 
be thus extended, state lines will no longer exist, and the Tenth 
Amendment to the Constitution reserving the undelegated powers 
to the states or to the people will become a practical nullity.” 


IV. “NULLIFICATION BY INDIRECTION.” 


In the exercise of its taxing power, and less noticeably in its 
control of interstate commerce, Congress has been able indirectly 
to accomplish ends which were not included in the enumerated 
delegations when the Constitution was adopted. Thus, the tax 
on state bank notes was upheld on the ground that “‘the judiciary 
cannot prescribe to the legislative departments of the govern- 
ment limitations upon the exercise of its acknowledged powers. 
The power to tax may be exercised oppressively upon persons, but 
the responsibility of the legislature is not to the courts, but to the 
people by whom its members are elected.” ” 

Such a position, however, was easily justifiable on the ground 
that Congress had the power to stop the issue of state bank notes 
altogether if it thought this course necessary in order to provide 
an effective currency system, and the case thus loses much of its 
apparent importance.” More illustrative perhaps of the plenary 


21 It has also been urged that Congress may refuse corporations to whose size or 
organization it objects the right to sue in federal courts and may order national banks 
to refuse to receive their deposits. It is thus seen that the proposed development of 
the postal power to limits of doubtful constitutionality is merely one phase of a larger 
question of indirect government. 

2 Veuzie v. Fenno, 8 Wall. (U. S.) 533 (1869). Italics are the author’s. 

% In Edye v. Robertson, 112 U.S. 580 (1884), the court said that the imposition 
“was upheld because a means properly adopted by Congress to protect the currency 
which it had created.” The tax, therefore, was not subject to the ordinary rules. 
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power of Congress with respect to the raising of a revenue and less 
easy to explain, is the decision upholding such a heavy tax upon 
oleomargarine that its manufacture was made distinctly unprofi- 
table. Thus, unable directly to regulate the manufacture, Congress 
achieved the same end through the exercise of its taxing power. 
The court said: 


“The argument when reduced to its last analysis comes to this: that 
because a particular department of the government may exert its law- 
ful powers with the object or motive of reaching an end not justified, 
therefore it becomes the duty of the judiciary to restrain the exercise 
of lawful power whenever it seems to the judicial mind that such lawful 
power has been abused. But this reduces itself to the contention that 
under our constitutional system, the abuse by one department of the 
government of its lawful powers is to be corrected by the abuse of its 
powers by another department.” * 


Such a statement, it seems to me, is framed in unfortunate 
language, but, as will appear later, it is not necessarily a contra- 
diction of the reasoning in the bank-note case to the effect that 
“there are indeed certain virtual limitations arising from the 
principles of the Constitution itself. It would undoubtedly be an 
abuse of the power [that of taxation] if so exercised as to impair 
the separate existence and independent self-government of the 
states or if exercised for ends inconsistent with the limited grants of 
power in the Constitution.” * 

Not so marked, but nevertheless interesting, illustrations of this 
“nullification by indirection” are to be found in the interstate 
commerce legislation of recent years. Congress has assumed a 
control over the manufacture of food products by establishing 
standards of purity which must be met before the articles are ad- 
mitted in interstate commerce. The Mann White Slave Act ex- 
tends federal control to immorality in the states, and in its decision 
upholding this law the court frankly admits that the means ex- 
erted ‘‘may have the quality of police regulations.” *” Proposals 
are now made to control manufacturing and trading companies, 
whether interstate or not, by compelling them to take out federal 


% McCray v. United States, 197 U. S. 27 (1903). % Veazie v. Fenno, supra. 
% Hippolite Egg Co. v. United States, 220 U. S. 45 (1911). 
37 Hoke v. United States, 227 U. S. 308 (1913); 36 Stat. at L. 825. 
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charters or licenses, and modify their organizations and business 
practices in accordance with federal regulations before they will 
be permitted to enjoy the facilities of interstate commerce. It is 
most strongly urged that the national legislature has the power to 
control labor conditions within the states, the most desired mani- 
festation being a law putting articles made by children under speci- 
fied ages in the same class with lottery tickets and impure food. 

Up to this time, however, legislation under the commerce clause 
has developed little necessity for passing on the question whether 
Congress is approaching the limits of its power, for the indirect 
control effected by the various acts has been purely incidental in 
character or its subjects have been connected with interstate com- 
merce. It is quite proper for Congress to build up an Index Ex- 
purgaiorius just as it has done in the case of the mails, and to say 
that commerce shall not be polluted by the carriage of obscene 
literature, impure food, and made an agency to promote immoral- 
ity. In practically every case, the power has not been exerted on 
persons, but on things, by reason of their inherent characteristics, 
and only once has there been any real “‘nullification by indirec- 
tion.”” Here the Supreme Court by a forced interpretation of the 
statute destroyed much of its force. 

I refer to the “commodities clause” of the Hepburn Interstate 
Commerce Act. This made it unlawful for any railroad to trans- 
port, except for its own use, any commodity other than timber, 
“manufactured, mined, or produced by it, or under its authority, 
or which it may own in whole or in part, or in which it may have 
any interest, direct or indirect.” ** The court interpreted this as 
meaning that a railroad could still own stock in a bond fide cor- 
poration engaged in mining, etc., and could itself mine or pro- 
duce commodities, but that before the transportation of these by 
the railroad began, the carrier would have to divorce itself of all 
interest by a real sale. Any other interpretation would have re- 
quired the court to consider and decide several very “grave con- 
stitutional questions.” 2° Such legislation as the “commodities 
clause,”’ however, was ‘‘necessary and proper” in order to prevent 
evasions of the regulations providing for equality of rates, publica- 


28 34 Stat. at L. 584; 35 Stat. at L. 60. 
2 United States ex rel. Atty. Gen. v. Delaware & H. Co., 213 U. S. 366 (1909). 
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tions of tariffs, etc., which Congress had imposed upon carriers en- 
gaged in interstate traffic.*® 

But even if it be constitutional to go much farther, and for Con- 
gress to control child labor and industrial corporations, postulat- 
ing a power of prescribing arbitrary conditions for engaging in 
interstate commerce,*' a different question is presented if it at- 
tempts to do a similar thing with reference to the mails. We must 
not lose sight of the almost unlimited nature of the taxing power, 
which, in Marshall’s phrase, is “the power to destroy.”” Moreover, 
this power, and that of regulating commerce among the states, are 
acknowledged, while congressional control of the mails and the 
determination of who shall be permitted to enjoy postal facilities 
are functions implied from the six words in the Constitution. This 
difference may prove to be all important. 


V. A LEGITIMATE END. 


The rule adopted in the McCray case, even if correct, does not, 
it seems to me, materially modify Marshall’s famous test: 


“Let the end be legitimate, let it be within the scope of the Con- 
stitution, and all means which are appropriate, which are plainly adapted 
to that end, which are not prohibited, but are consistent with the letter 
and spirit of the Constitution, are constitutional”; but “should Con- 
gress, under pretext of executing its powers, pass laws for the accom- 
plishment of objects not entrusted to the government, it would become 
the painful duty of this tribunal, should a case requiring such a decision 
come before it, to say that such an act was not the law of the land.” * 


The judiciary very rightly has nothing to do with the mere policy 
of legislation. When a particular exercise of lawful power is un- 
wise, the responsibility of the legislature is to the people alone. 
But when an issue such as the one described by Marshall is in- 
volved, the courts are under a solemn duty to investigate and de- 
termine whether the enactment is what it purports to be, or whether 
it is designed to accomplish an object ‘“‘not entrusted to the gov- 
ernment.” It has become almost axiomatic that ‘“‘a thing may be 
within the letter of a statute and not within its meaning, and within 


30 See New York, N. H. & H. R. Co. v. Interstate Com. Com., 200 U. S. 361 (1906). 
3. That the federal legislature has such a power over interstate commerce is, I 
think, by no means settled. ® McCulloch v. Maryland, supra. 


4 
i 
q 
i 
; 
: 
q 
a 
i 
q 
4 
| 


FEDERAL CONTROL THROUGH REGULATION OF MAILS. 39 


its meaning though not within its letter. The intention of the 
lawmaker is the law,” * and to determine what this intention is 
the courts will resort to extrinsic evidence. 

If Congress should see fit to pass a law denying stock exchanges 
the use of the mails unless they possess state charters, would it not 
be incumbent upon the courts, the intent of the statute being all 
important, to look at the substance of things, and determine whether 
the law was simply a postal regulation and thus valid, or whether 
it was an attempt to legislate concerning subjects which by the 
terms and spirit of the Constitution were meant to remain exclu- 
sively under state control? The Supreme Court has often made 
such an examination. . 

To take a recent instance, it considered at length the legislative 
history of the newspaper publicity law in order to show that the 
last and separate paragraph was not a distinct regulation, unre- 
lated to the privileges of the second-class mail, and held that the 
report of the Senate committee showed conclusively “that there 
was no purpose to disintegrate the provision as it passed the House 
of Representatives, by making two enactments, or to do anything 
more than to exact additional conditions for the right to enjoy the 
second-class mail privileges.” To make this clear, the court quoted 
from the-committee’s report.™ 

This theory of constitutional construction was given even more 
emphasis in another case: 


“The courts are not bound by mere forms, nor are they to be misled 
by mere pretenses. They are at liberty —indeed under a solemnduty — 
to look at the substance of things, whenever they enter upon the inquiry 
whether the legislature has transcended the limits of its authority. If, 
therefore, a statute purporting to have been enacted to protect the 
public health, the public morals, or the public safety, has no real or 
substantial relation to those objects, or is a palpable invasion of rights 
secured by the fundamental law, it is the duty of the courts to so ad- 
judge, and thereby give effect to the Constitution.” * 


% Smythe v. Fisk, 23 Wall. (U. S.) 374 (1874), cited with approval in Hawaii ». 
Mankichi, 190 U. S. 197 (1903). 

4 Lewis Pub. Co. v. Morgan, supra. Previously, in the same connection, the court 
remarked that “expressions in the debate, upon concession for the sake of argument 
that they are competent to be looked at,” would not modify the view arrived at. See 
also United States v. Press Publishing Co., 219 U. S. 1 (1911). 

% Mugler v. Kansas, 123 U. S. 623 (1887). 
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No power ought to be sought, much less adjudged, “‘in favor of 
the United States, unless it be clearly within reach of its constitu- 
tional charter.” The courts are ‘‘not at liberty to add one jot of 
power to the national government beyond what the people have 
granted by the Constitution.” * 

The court has, moreover, adhered to “‘the great principle that 
what cannot be done directly because of constitutional restriction 
cannot be accomplished indirectly by legislation which accomplishes 
the same result. . . . Constitutional provisions,” adds Justice 
Brewer, ‘‘whether operating by way of grant or limitation, are to 
be enforced according to their letter and cannot be evaded by 
any legislation which, though not in terms trespassing upon the 
letter and spirit, yet in substance or effect destroys the a or 
limitation.” 

Sparingly, yet unhesitatingly, the Supreme Court has exercised 
its power of restraining the legislature, and, according to a recent 
compilation,** thirty-three statutes have, in whole or in part, been 
declared invalid. More than twelve of the laws were nullified on 
the ground that they encroached upon the powers reserved to the 
states and thus were wlira vires. None of these precedents, how- 
ever, is on all fours with the issue which would be presented should 
Congress attempt to exercise its power over the mails for one of 
the ends already described. In all of the cases it was the positive, 
direct power which was denied because not vested in Congress. 

Under the war amendments to the Constitution, Congress was 
held to have the right to pass only “corrective legislation”; “every 
valid act of Congress must find in the Constitution some warrant 
for its passage,” said the court in one case.*® Nor was the federal 


% Houston v. Moore, 5 Wheat. 1 (1820). 

37 Fairbank v. United States, 181 U. S. 283 (1901). In Union Bridge Co. v. United 
States, 204 U. S. 364 (1907), this language was used: “If the means employed have 
no substantial relation to public objects which the government may legally accomplish, 
if they are arbitrary and unreasonable beyond the necessities of the case, the judiciary 
will disregard mere forms and interfere for the protection of rights injuriously affected 
by such illegal action. The authority of the courts to interfere in such cases is beyond 
all doubt.” 

38 B. F. Moore, “The Supreme Court and Unconstitutional Legislation,” 54 Colum- 
bia Univ. Studies, No. 2, 77. 

8 United States v. Harris, 106 U. S. 629 (1883). See also United States v. Fox, 95 
U. S. 670 (1877), United States v. Reese, 92 U. S. 214 (1875), and James v. Bowman, 
190 U. S. 127 (1902). 


ene 
fess? 4 
q 
4 
i 
q 
4 
q 
§ 
q 
q 
q 
4 
= q 
a 
q 


FEDERAL CONTROL THROUGH REGULATION OF MAILS. 41 


government permitted under the Internal Revenue Act of 1867 to 
regulate the sale of certain inflammable oils.“ It was restrained 
also in regard to its power of taxation. The first Employers’ 
Liability Act was overruled because the line between inira and 
inter state commerce was not distinctly drawn.” Nor was Con- 
gress permitted, under its power of regulating foreign commerce, to 
make it a crime for anyone to harbor for immoral purposes an alien 
woman within three years of the time of entrance into this country. 
Such legislation, said the court, showed a tendency “‘to substitute 
one consolidated government for the present federal system.” “ 
Finally, the court has held that “there is no such connection be- 
tween interstate commerce and membership in a labor organiza- 
tion as to authorize Congress to make it a crime against the United 
States for an agent of an interstate carrier to discharge an employee 
because of such membership on his part.” “ 

Counsel in the newspaper case argued ingeniously but unsuccess- 
fully that requiring the publication of the lists of stockholders and 
editors is a deprivation of property without due process of law, 
and that the assailed statute abridged the freedom of the press, 
but the court overruled both of these contentions as being without 
foundation. The right of the citizen to be secure from unreason- 
able searches and seizures is another constitutional restriction, and 
it is of course evident that the extension of the postal power must 
be accomplished without violating any of these limitations found 
in the Constitution itself, and which operate whether the power is 
acknowledged or implied. In particular instances, therefore, it 
would be an effective bar to the validity of legislation should there 
be an encroachment upon individual civil rights.® 


40 United States ». Dewitt, 9 Wall. (U.S.) 41 (1869). 

4t The Collectors v. Day, 11 Wall. (U. S.) 113 (1870); Pace v. Burgess, 92 U. S. 372 
(1876); Fairbank v. United States, 181 U. S. 283 (1901); Helwig »v. United States, 
188 U. S. 605 (1903). 

“ Employers’ Liability Cases, 207 U. S. 463 (1907). Congress passed a second act 
drawn to meet the objections of the court and this was upheld in Second Employers’ 
Liability Cases, 223 U. S. 1 (1912). See 32 Stat. at L. 232, 35 Stat. at L. 65, and 36 
Stat. at L. 291. 

# United States v. Keller, 213 U. S. 138 (1908). 

Adair v. United States, 208 U. S. 161 (1907). 

4 This was made clear in the Jackson case, supra. “But little need be said as to 
the clause forbidding Congress to pass any law ‘abridging the freedom of speech, or 
of the press,’ as that clause has been removed from the Constitution, so far as the mails 
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In the present discussion the possible effect of such constitu- 
tional limitations has not been considered, as the predominating 
issue has seemed to me to be whether Congress has the right to do 
indirectly what it has not the power directly to accomplish; whether 
it may use its authority over the post office, and its implied author- 
ity over the mails to extend federal regulation to stock exchanges, 
and subsequently, if such an exercise is sanctioned, to a thousand 
other fields now exclusively under the control of the states. 


VI. Tue CONSTITUTIONAL LIMIT. 


It is thus evident that while a plenary power over the mails has 
been recognized in Congress, the courts have not indicated that it 
may be extended to arbitrary limits; in fact, their attitude would 
seem to support the contrary view. Certain it is that all past 
exclusions from the mail have had the “quality of police regula- 
tions”; “ and while there is no ground upon which to argue the 
point, it is certainly not illogical to maintain that further exclu- 
sions should be of this character only. 

The indirect regulation of journalism, effected by the newspaper 
publicity law, was sustained by the court upon very narrow grounds. 
Publications are not compelled to comply with the provisions of the 
act; their alternative is to give up “the exceptional privileges of 
second-class rates” and pay larger postage. This case, then, lends 
no support to the arguments of those who advocate the control of 
stock exchanges and corporations through a federal regulation of 
the mails. For, as pointed out in the early part of this paper, the 
court expressly refused assent ‘“‘to the broad contentions concerning 
the existence of arbitrary power through the classification of the 
mails, or by way of condition.” embodied in the brief filed on be- 
half of the government. 

This brief suggests, but does not press, a distinction which I be- 
lieve the courts should and will hold to be controlling; there must 
be no “regulation of the private business of citizens in a manner 
beyond any express or implied power of Congress” on the ground 


are concerned, by the judgment rendered in 1892, In re Rapier.” Hannis Taylor, 
“The Origin and Growth of the American Constitution,” 230. This, however, is an 
extreme statement. 

* Hoke v. United States, supra. 
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that such regulation “imposes as a penalty for disobedience a 
denial of an important federal privilege which Congress controls.”’ 
If a law attempts this, it is invalid. Any legislation excluding from 
the mails should apply directly to the things mailed, not to the 
persons using the mails. This is the distinction which, as we have 
seen, is characteristic of much interstate commerce legislation. It 
is a distinction which, if valid, and I think the previous discus- 
sion has shown that it is, will prevent Congress from doing indi- 
rectly with regard to stock exchanges and corporations what it is 
unable to do directly. A fraudulent concern has the use of postal 
facilities, but when the mails aid in the fraud, it is abuse, and the 
federal government punishes. This practically resolves itself 
into the test mentioned above is the exclusion in the nature of a 
police regulation? 

No extension of the postal power to subjects otherwise exclu- 
sively under the control of the states was ever contemplated by 
the framers of the Constitution or by its expounders until very 
recently. Alexander Hamilton arguing a century ago that Con- 
gress had the power to charter a bank, stated the precise issue: 


“The only question,” he said, ‘“‘must be in this, as in every other 
case, whether the means to be employed, or in this instance, the cor- 
poration to be erected, has a natural relation to any of the acknowledged 
objects or awful ends of the government. Thus, a corporation may not 
be erected by Congress for superintending the police of the city of 
Philadelphia, because they are not authorized to regulate the police of 
that city. But one may be erected in relation to the collection of taxes, 
or to the trade with foreign countries, or to the trade between the states, 
or with the Indian tribes; because it is the province of the federal gov- 
ernment to regulate these objects and because it is incident to a general 
sovereign or legislative power to regulate a thing, to employ all the 
means which relate to its regulation to the best and greatest advantage.” *” 


This theory has been scrupulously followed by the decisions from 
McCulloch v. Maryland to the present time. Only one case is at 
variance, that of McCray v. United States, where a tax was up- 
held. The power to tax is acknowledged, that over the mails is 
implied. ‘There is thus no inconsistency. But this vital difference 
in the nature of the power makes it most important that in the 


47 The Federalist (Ford’s edition), 657. 
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extension of the postal authority the end be clearly legitimate; 
the means clearly proper and appropriate; the purpose one clearly 
sanctioned by the Constitution. In the proposed “nullification 
by indirection” under the post-roads clause the end is not legiti- 
mate, the means not appropriate, and the purpose one not war- 
ranted by the Constitution. 

When this is the case, it is the privilege and duty of the courts 
to intervene. For, as Marshall asked, “to what purpose are powers 
limited, and to what purpose is that limitation committed to writ- 
ing, if these limits may, at any time, be passed by those intended to 
be restrained?” “* Subject the extension of the postal power to 
the test of reason, and the answer will be that the federal govern- 
ment may not thus do indirectly, what it is not permitted to 
accomplish directly. Consider the question in the light of the de- 
cisions of the Supreme Court, and the answer is the same. The 
court can take no other position “without abdicating its highest 
function and permitting the practical nullification of the Constitu- 
tion itself.” * 

Lindsay Rogers. 


Jouns Hopkins UNIVERSITY. 


48 Marbury v. Madison, 1 Cranch 137. 
4° Victor Morawetz, “The Power of Congress to Enact Incorporation Laws and to 
Regulate Corporations,” 26 Harv. L. REv. 667. 
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THE FUNDAMENTAL LAW AND THE POWER 
OF THE COURTS. 


IROFESSOR GRAY, in his recent book entitled ““‘The Nature 
and Sources of the Law,” argues at length in support of the 
view that, in England and the United States at least, the law con- 
sists of the rules which the courts enforce, and that the courts are 
the real makers and creators of the law. He does not directly 
consider, however, the possible bearing of this view of the meaning 
of law upon the development of constitutional law in this country. 
It is the purpose of the writer of the present paper to draw atten- 
tion to this question, with the object of showing, not only that this 
view of the meaning of law finds support in the way in which our 
constitutional law has developed, but that the assumption by the 
courts in this country of the power to declare void legislative acts 
which are inconsistent with our written constitutions finds its 
true explanation in the fact that all of our law is the law of a court. 
In other words, the development of constitutional law in this coun- 
try is but another illustration, and a striking one, of the fact that 
the existence and development of all law, whether fundamental 
or common, is dependent upon the existence of a court having 
power to interpret and enforce it. Without the court the law does 
not exist. 

The objection will at once be made that if the explanation of the 
power of the courts to declare void legislative acts is to be found 
in the nature and meaning of law, then the fact that a constitution 
is written can be of no consequence, and the courts of England 
should therefore claim the same power over legislative acts. But 
the reason why the regular courts in England do not have this 
power is, in fact, the very reason why the courts in this country 
do have, and must exercise, such power. The situation in both 
countries is explained by the fact that English law is and always 
has been the law of a court. It is true that this power of the courts 
in this country does not depend upon the fact that the constitution 
is written, and the reason why English courts do not have the same 
power does not depend upon the fact that there is no written con- 
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stitution in England. The explanation is that in England Parlia- 
ment itself is and always has been a court, and the highest court in 
the realm; it was a court before it was a legislature in the modern 
sense, and its present legislative supremacy is due, historically, to 
the very fact that it was already the highest court. The lower 
English courts, which could not at any time question Parliament’s 
judicial declarations of the law, were in no better position to ques- 
tion, on the ground of law, the legislative enactments of Parliament. 
Assume that there was a fundamental law in England (and such 
a law was much talked of in the seventeenth century, at the very 
time when the full extent of the legislative power of Parliament was 
first becoming recognized), nevertheless, when the two houses of 
Parliament passed an act, their judgment as to the validity of that 
act under the law of England was not the judgment of a legislative 
body merely, but was the judgment of the highest court in the land. 
No lower court could question the act for the reason that, in its 
opinion, it was inconsistent with the fundamental law. 

The position of Congress in this country is entirely different. 
It is recognized that it is the duty of Congress, when it passes an 
act, not only to consider whether the act is consistent with the 
Constitution, but perhaps even to form the definite opinion that it 
is constitutional. But such judgment is never more than a legis- 
lative judgment; it is not the judgment of a court, and if the Con- 
stitution is law in the sense in which law is understood in England 
and the United States, then some court must interpret it and give 
it effect. Otherwise it ceases to be law at all, just as in England 
to-day the existence of a fundamental law is not considered, be- 
cause the two houses of Parliament exercise no regular powers as a 
court. Their possession of such powers, however, still prevents the 
other courts from questioning legislative enactments of Parliament 
as inconsistent with law. It is the purpose of the present paper to 
develop the contentions here stated more at length. 


I. 


Professor McLaughlin of Chicago University, in a recent essay on 
the power of the courts to hold legislative acts void, after quoting 
from Marshall’s opinion in Marbury v. Madison,' goes on to say: 


1 y Cranch (U. S.) 137 (1803). 
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“Marshall’s argument on this phase of the case was brief and direct. 
To him the Constitution was law, and law meant that the courts were 
under obligation to accept it and apply it. But of course the mere fact 
that there was a written constitution in America did not necessarily 
imply as a logical fact the right of the court to apply that Constitution 
and ignore the interpretation of the Constitution by the legislative authority; 
that the Constitution was a law in the sense that it could be and must be 
maintained by the courts, even when Congress in exercising its legisla- 
tive power had itself interpreted the Constitution was the very point at 
issue. The thing then to be explained is why Marshall assumed that 
if the Constitution was law, the courts must place their interpretation 
on it and not recognize the right of the legislative body to determine its 
own rights under it.” * 


The explanation of Marshall’s assumption in regard to “the 
very point at issue,’ as Professor McLaughlin calls it, is to be 
found, as the present writer contends, in the fact that the Con- 
‘stitution could be law in the English sense only if some court 
had power to interpret and enforce it; and, while the courts might 
not “ignore,” still they must, if in their judgment erroneous, dis- 
regard a merely legislative interpretation of the Constitution. 
The meaning of the Constitution as Jaw could be determined only 
by the judgment of some court, and Congress, under the Constitu- 
tion, was not a court. 

Professor McLaughlin does not refer to this aspect of the situ- 
ation, but is content to base Marshall’s position upon an “his- 
torical background.” He says: 


“The explanation of Marshall’s position must be sought in the his- 
torical background, not in mere logical disquisition on the Constitution 
alone; certainly we cannot rest the judicial authority simply on the 
supposition that a written constitution can and must be interpreted in 
courts.” 


He then traces the idea of a fundamental law back through 
earlier opinions of courts in this country, and in expressions of 
various writers in this country and in England. No doubt such 
expressions are very suggestive as evidence of a general state of 
mind on the subject, but they do not, after all, explain why lawyers 
like Marshall accepted so readily, as a necessary logical conclusion, 


? The Courts, the Constitution and Parties, pp. 9-10. 
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the view that if the Constitution did create a fundamental law, 
then the courts must interpret that law and hold void legislative 
acts inconsistent with it. The explanation cannot be found, as 
Professor McLaughlin says, “in mere logical disquisition on the 
Constitution alone,” nor in the fact alone that the Constitution 
was written; but the reason for Marshall’s assumption is not any 
more satisfactorily explained by showing that other judges and 
writers had already assumed the same thing, or by showing that a 
fundamental law which was superior to legislative acts had already 
been much talked about both in this country and in England. The 
question still remains, Why had other courts already made this 
same assumption? Why wasit that, if a fundamental law did exist, 
and if our written constitutions gave definite expression to such 
a law, it was assumed that the courts must not only enforce that 
law, but, in the enforcement of it, hold void acts of the legislature 
inconsistent with such law? The fact that such a fundamental law 
was talked of in England as well as in this country requires some 
explanation of the reason why the regular courts there have never 
assumed the same control over the interpretation of such a funda- 
mental law that our courts have assumed. It is agreed that the 
fact that our constitutions are written is not a sufficient explana- 
tion. Professor Thayer’s view, also, that during colonial times 
lawyers were familiar with the review of colonial enactments to 
determine their consistency with written charters, serves again 
only to illustrate a state of mind and familiarity with such ques- 
tions. Such explanations do not give the ground and reason upon 
which the power of the courts is to be justified, and do not show 
why, under the same system of law, the results in England and the 
United States are apparently so different. 

It is precisely the assumption which it is claimed was made by 
Marshall and other judges in this country in regard to the duty 
and power of the courts that has recently been made the subject 
of vigorous attack. It is pointed out that there has always been 
some opposition in this country to the idea that the courts had 
power to declare legislative acts unconstitutional, and the fact 
that such power was never established in England is much em- 
phasized to show that the conclusion is not a necessary one. It is 
now asserted that this assumption of power by the courts in this 
country was in fact an act of usurpation. As already stated, how- 
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ever, the really striking fact about the matter is that almost all 
lawyers and judges at the time and since have accepted this exer- 
cise of power by the courts as a logical necessity, and as the only 
result consistent with the existence of a fundamental law such as 
was admittedly created by our written constitutions. The logic 
of the situation must have compelled strongly to this conclusion 
or more opposition to this result than in fact appeared would 
certainly have developed. The interesting inquiry therefore is to 
discover what there is in our institutions, and in our system of 
law, that makes such a result seem such a necessary and logical 
conclusion. 

If the Constitution of the United States did establish a funda- 
mental law, then that law was binding upon the courts as well as 
upon the legislative and executive departments of the govern- 
ment. Article VI of the Constitution expressly provides that the 
Constitution and the laws and treaties of the United States “shall 
be the supreme Law of the Land; and the judges in every state shall 
be bound thereby, any Thing in the Constitution or Laws of any 
State to the Contrary notwithstanding.” What does it mean to 
say that a court is bound by the Constitution and laws of the 
United States ? 

In most of our states it is also provided by the state constitu- 
tions or statutes that the courts shall be bound or governed by 
the common law. But being bound by the common law does not 
mean that our state courts do not have power to determine the 
meaning of the common law. That is exactly what the courts of 
each state do in fact; they determine conclusively, in cases brought 
before them, the meaning of the common law in the states in which 
they exercise jurisdiction. The common law is and always has 
been the law of courts. The existence of any law apart from a court 
having power to interpret and declare it is wholly foreign to the 
English and American conception of the meaning of law. A court 
is bound by law, not when it has no power to determine what the 
law means, but only when it is its duty to interpret and apply the 
particular law. Courts are bound by statutes, but that means 
that the courts must take such statutes into consideration in de- 
ciding cases and determine the meaning and effect of the statutes 
as law. As the statutes are interpreted and declared by the courts, 
so are they enforced as law. 
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A fundamental law, whether created by a written or unwritten 
constitution, is as much dependent for its existence as law upon the 
power of courts to interpret and declare its meaning as is the com- 
mon law or the statutory law. A court which is bound by a fun- 
damental law must enforce that law as such; it must treat the 
constitution as superior to every other source of law. To regard 
a legislative enactment as superior to its own interpretation of the 
fundamental law would be to disregard that law and be no longer 
bound by it. Only the judgment of a superior court could relieve 
it of its duty to apply the fundamental law according to its own 
interpretation of it. In England, Parliament being supreme as a 
court as well as a legislative body, there could be no fundamental 
law superior to the declarations of Parliament. Whatever fun- 
damental law there is must be found in the acts and judgments of 
Parliament itself. 

Marshall, therefore, in his opinion in Marbury v. Madison, at- 
tacked the problem from ‘the right point of view when he considered 
the essential question to be whether the courts were bound by the 
Constitution. His conclusion was that the courts were bound by 
the Constitution, and, for him, that meant, as a matter of course, 
the assumption by the courts of the power to interpret the Con- 
stitution and enforce it as thus interpreted. If the courts were 
not thus bound to interpret and enforce the Constitution, it must 
follow, either that the Constitution was not the expression of a 
fundamental law, or that the acts of Congress should be treated as 
the judgments of a superior court authorized to determine conclu- 
sively the meaning and effect of that law. That the Constitution 
did establish a fundamental law was Marshall’s first proposition; 
that the courts were bound by it was his second proposition, 
and his conclusion, or assumption, was that this required the 
courts to hold void legislative acts which the courts found to be 
inconsistent with such law. He did not consider the possibility 
that the acts of Congress might be regarded as the judgments of 
a court superior to the Supreme Court itself. Such a proposition 
must necessarily mean, not only that the courts provided for by 
the Constitution did not constitute an independent and codrdinate 
branch of the government, but that the courts were not in fact 
vested with all of the judicial power. It involved not only a denial 
of the independence of the judiciary, but a denial of the separa-_ 
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tion of the legislative and judicial powers. It is not strange that 
Marshall did not stop to consider such a possibility. What neither 
Marshall nor any other lawyer at that time fully realized was the 
effect which such a separation of the legislative and judicial powers 
must have, when, at the same time, a fundamental law was estab- 
lished which must be interpreted and enforced by such a separate 
and independent judiciary. Not only a fundamental law, but a 
separate and independent judiciary was required to create the 
constitutional law of the United States. 

It was admitted, of course, that Congress, in acting, ought to 
consider and decide whether its acts were consistent with the 
Constitution. But it could not decide such questions as a court 
for the simple reason that, under the Constitution, it had no power 
to exercise judicial functions. That is the true significance of the 
separation of powers under the Constitution. The legislative and 
executive powers must of necessity interpret the Constitution, and, 
in the absence of a judicial decision, act upon their interpretation 
of it, but such interpretation did not and could not declare the 
Constitution as law. The courts also must interpret the Constitu- 
tion, and they too must act on their interpretation of it, but such 
action by the courts meant the declaration and enforcement of 
their interpretation as law. That is what courts are for; their 
judgment is conclusive upon the parties before them, and upon 
other parties in like cases who come after them. The conclusive 
judicial determination of the fundamental law, as of all law, is 
vested in the highest court, and as the court decides so is the law 
enforced. There is no difference between English and American 
practice in this respect. In both countries all law is determined 
by, and enforced in accordance with, the judgment of a court. In 
England the judgment of the highest court in the land upon the 
fundamental law is conclusive, and it is here. In England that 
highest court is also the supreme legislative power, and its judg- 
ment as to its own legislation is also of necessity the judgment of 
the highest court. In this country, where the legislative body is a 
legislature merely, and not a court, the legislature may have an 
opinion about the fundamental law, and may express it, but the 
law is not necessarily enforced according to such declaration of it. 
Our highest court, which is independent of the legislative power, 
has also the right and duty, in a proper case, to express an opinion 
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upon the fundamental law, and as the law is expressed by the court 
so is it enforced. That is what makes it law indeed. The expres- 
sion of the legislature remains an opinion; the expression of the 
court becomes the law. 

Take, by way of illustration, the very question of the separation 
by the Constitution of the legislative, executive, and judicial 
powers. One department of the government must not exercise 
powers which belong to another department, but who decides 
whether a particular power is legislative, executive, or judicial? 
The legislative determination of such a question is not conclusive 
upon the courts, nor is the decision of the executive power; but 
the determination of such a question by the Supreme Court, in a 
case properly before it, is conclusive upon the parties to that liti- 
gation, and that is the way in which the Constitution is enforced. 
If we wish to know, therefore, the effect of this constitutional sepa- 
ration of powers, and know the law in regard to it, we examine the 
decisions of the courts in cases involving that question. Courts, 
and courts only, can decide what is law, whether that law be called 
common, statutory, or fundamental. The words which Professor 
Gray quotes from Bishop Hoadly are just as applicable in the case 
of constitutional law as of any other law: “Nay, whoever hath an 
absolute authority to interpret any written or spoken laws, it is 
he who is truly the lawgiver to all intents and purposes, and not 
the person who first wrote or spoke them.” 

Probably there has never been any more effective judicial ex- 
pression in opposition to this established power of the courts to 
declare legislative acts void than the opinion of Chief Justice 
Gibson, of Pennsylvania, in the case of Eakin v. Raub.* His argu- 
ment is that the courts in this country have no greater powers than 
“the powers of the judiciary at the common law,” and are properly 
concerned only with “the administration of distributive justice, 
without extending to anything of a political cast whatever.” 
Therefore, as “‘the ordinary and essential powers of the judiciary 
do not extend to the annulling of an act of the legislature,” it must 
be true also ‘“‘that the power in question does not necessarily arise — 
from the judiciary being established by a written constitution, but 
that this organ can claim, on account of that circumstance, no 


3 12 Sargeant & Rawle (Pa.) 330 (1825). 
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powers that do not belong to it at the common law; and that, 
whatever may have been the cause of the limitation of its jurisdiction 
originally, it can exercise no power of supervision over the legisla- 
ture, without producing a direct authority for it in the constitu- 
tion, either in terms or by irresistible implication from the nature 
of the government.” 

Having thus limited the power and jurisdiction of the courts, he 
admits that the constitution is a law of superior obligation which 
binds the legislature as well as the courts, but he contends that, 
if, on the one hand, all the organs of government are to be considered 
equal, then the judgment of the “organ whose business it is 
first to decide on the constitutionality of an act” (the legislature) 
must be respected by the other organs; or if, on the other hand, the 
organs of government are not equal in every respect, then at least 
“each must be supposed to have superior capacity only for those 
things which peculiarly belong to it; and, as legislation peculiarly 
involves the consideration of those limitations which are put on 
the law-making power . . . it follows that the construction of 
the constitution in this particular belongs to the legislature, which 
ought therefore to be taken to have superior capacity to judge of 
the constitutionality of its own acts.” 

The obvious answer to the first part of this argument, which 
deals with the limitation of the jurisdiction of the judiciary at 
common law, is that it gives no consideration whatever to the 
jurisdiction of Parliament itself as the highest court in the land. 
The jurisdiction of Parliament as a court was not so limited. The 
significance of this fact in the development of English law will be 
referred to more at length subsequently. It is sufficient now to 
point out that the fact that Parliament was always the highest 
court, and that its ultimate legislative supremacy was due in large 
measure to that fact, necessarily destroys the basis of Chief Justice 
Gibson’s argument as to the limited jurisdiction of common-law 
courts and their power with reference to legislation. The supposed 
limitation of the jurisdiction of the English courts, other than the 
High Court of Parliament, was due to their want of power as sub- 
ordinate courts to question the judgments of the highest court in 
the land, and not to a want of power in all common-law courts to 
question acts of legislation as such. As to the power of the highest 
court in the land to consider the validity of the acts of the supreme 
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legislative power, that, obviously, was a question which did not 
arise, because the highest court and the supreme legislature were 
one and the same body. 

In the second part of his argument, while admitting that the 
Constitution establishes a fundamental law binding upon the 
legislature as well as the courts, Chief Justice Gibson contends 
that the legislature has superior power to determine the validity 
of its own acts, and that the courts are bound by such judgment. 
This, of course, means, as Chief Justice Gibson says, “that the 
construction of the Constitution in this particular belongs to the 
legislature,” and its judgment, therefore, must be respected as the 
judgment of a court, and the highest court in such particulars. 
The judgment of the legislature, in other words, must be treated, 
not merely as validating certain acts in spite of, or without regard 
to the Constitution, but as placing a judicial interpretation upon 
the Constitution which no other court can question.‘ 

But this view of the matter necessarily creates difficulties. For 
instance, when Chief Justice Gibson comes to consider Article VI 
of the Constitution, which provides that the Constitution and all 
laws of the United States made in pursuance thereof shall be the 
supreme law of the land, and that “the judges in every state shall 
be bound thereby,” he concedes that the courts must decide as to 
the validity of acts of state legislatures claimed to be repugnant 
to the Constitution of the United States. That is what being 
bound by the Constitution means. He says that this is “an ex- 
press grant of a political power” to the courts. It is an express 
grant, however, only to judges of state courts. He concludes, how- 
ever, that there is a similar grant intended in such cases to the 
federal judiciary on account of the provision in Article III which 
gives appellate jurisdiction to the Supreme Court of the United 
States in all cases arising under the Constitution. But this is a 
recognition of the fact that in all such cases the Supreme Court, 
and not Congress, would have the final word in determining the 


4 The proposed “recall” of judicial decisions by popular vote, though not yet 
authoritatively expounded, must mean, either that the people in such cases are to 
act as a superior court and place a construction on the Constitution which all other 
courts must respect and adopt in the future, or else that particular legislative acts 
voted on are to be treated as valid in spite of, or regardless of the meaning of, the Con- 
stitution. The difficulties and embarrassments which would result, whichever view 
was adopted in practice, have not yet received careful consideration. 
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meaning of the Constitution of the United States. The result 
would be that both Congress and the Supreme Court would be 
courts of final jurisdiction in matters involving the interpretation 
of the Constitution; there would be no final court of review, and 
there could be, under such a practice, no final determination ot 
the meaning of the Constitution. A consistent body of fundamental 
law would be impossible of attainment if the validity of acts of 
Congress and the validity of acts of state legislatures, under the 
Constitution of the United States, were to be decided by independ- 
ent courts having no control over one another. 

It is clear, therefore, that if the Constitution of the United States 
did establish a fundamental law which was to be interpreted and 
enforced as all law is interpreted and enforced, and if the separa- 
tion of powers under the Constitution was a reality, then the 
Supreme Court of the United States was the only court having 
final jurisdiction to interpret the fundamental law, and acts of 
Congress, as well as acts of state legislatures repugnant to that law, 
must be held invalid by that court. This result follows, and the 
assumption of power by our courts is justified, not by reason of 
any ‘‘mere logical disquisition on the Constitution alone,” nor 
by virtue of an “historical background” full of expressions about 
a fundamental law, but by reason of the nature and meaning of 
English law as developed and applied in connection with the partic- 
ular institutions and separate departments of government created 
by the Constitution. English theories and practice are not only 
not inconsistent with this result, but, properly understood, sup- 
port and justify the constitutional powers assumed by our courts. 


Il. 


The law of England goes back to a time when one body exer- 
cised, without distinction, legislative, judicial, and administrative 
functions. As Professor Adams has said,° it is essential to bear 
in mind in beginning to study the constitutional history of England 
“that all the functions of the state were exercised by a single in- 
stitution” — the curia regis. ‘All those functions which we are 
accustomed to assign in the modern state to different institutions, 
or sets of officials, were exercised in the feudal state by the curia 


5 The Origin of the English Constitution, p. 345. 
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without consciousness of difference or an attempt at distinction.” ® 
Parliament itself was originally more a court than a legislature, 
according to our modern distinctions. It is perhaps not inaccurate 
to say that its power to make law in a legislative sense grew out of 
a better recognized and more customary power to declare existing 
law in a judicial sense, and the ultimate supremacy of Parliament 
as a legislative body, with apparently unlimited powers, was due 
in a large measure at least, to the fact that Parliament continued 
to be a court, and the highest court in the land, even after it had 
ceased to exercise what are now considered strictly judicial func- 
tions, and had become almost exclusively a legislative body. 

The significance of this fact as an explanation of the disappear- 
ance in England after the seventeenth century of practically all 
reference to a fundamental law, and, at the same time, as an ex- 
planation of the totally different result in this country — the de- 
velopment by the courts of a complete body of constitutional or 
fundamental law — has not been fully realized by writers on con- 
stitutional law. There are two recent books, however, which em- 
phasize and develop certain ideas in connection with the constitu- 
tional history of England which are of the greatest importance in 
the consideration of this subject, though neither writer points to 
the significant conclusion which the ideas so developed seem to 
justify. One of these is the book already referred to, ‘‘The Origin 
of the English Constitution” by Professor G. B. Adams; the other 
is “The High Court of Parliament and its Supremacy” by Pro- 
fessor McIlwain. The fact which Professor Adams particularly 
emphasizes is the development in England of an essentially feudal 
idea of an existing “body of understood, more or less definitely 
formulated rights which the king was bound to observe and which 
those who at any time formed the operative force of the nation 
had the right to force him to observe.” Professor MclIlwain 
shows how this feudal fundamental law was, from the beginning, 
the law of a court; how the king’s own courts maintained and ex- 
ercised the power to interpret and declare this law to which the 
king was himself subject, and how the king’s highest court, Parlia- 
ment, grew in time from the greatest ‘‘law-declaring machine” 
in the land into the supreme legislative power. And the most 
extraordinary thing about this development of Parliament from 


® The Origin of the English Constitution, p. 344. 7 Id., p. 157. 
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a court to the supreme legislative body lies in the fact that it is 
the House of Commons, which originally had “no part in the judg- 
ment making function of the upper house,”’ ® which becomes, first, 
an essential part of this highest court, and finally, in effect, not 
only the highest court but the supreme legislative power.® 

Professor Adams points out that Magna Carta was not only the 
declaration of a fundamental law, but that its main object and 
purpose was the assertion of a principle derived from feudalism, 
“that there is a body of law above the king which he may be com- 
pelled to obey if he is unwilling to do so.” '° Of equal importance, 
however, was the fact that the body which declared Magna Carta, 
and Parliament itself in the subsequent conflicts with the king, 
asserted, and asserted successfully, the right to declare and define 
what this body of law was to which the king was subject. This 
claim was usually made in the form of an assertion of the supremacy 
and sovereignty of the law, but this method of asserting the sover- 
eignty of the law meant ultimately the supremacy of the highest 
court — Parliament; and the supremacy of Parliament as a court 
meant also, finally, its legislative sovereignty. The subsequent 
declaration of Coke, in opposition to the claimed sovereign power 
of the king, “‘ Magna Charta is such a Fellow that he will have no 
Sovereign,” and another expression, heard afterwards on both 
sides of the Atlantic, to the effect that the government is “‘one of 
laws and not of men,” necessarily involve the claim that some body 
other than the king has power to declare and interpret the sovereign 
law. If the king had been willing to act upon the principle stated 
by Bishop Hoadly, previously quoted, he might readily have recog- 
nized the sovereignty of the law, provided only that he maintained 
the right to interpret it, or to appoint or control the body which 
did interpret it. To assert merely that the king was above the law 
was to lose sight of this essential power; better be bound by the 
law, if being bound by the law means the power to declare what 
the law is. The final success of Parliament was due, not only to the 
working out of the principle asserted in Magna Carta — that 
the king is subject to law — but of the establishment at the same 
time of the principle that all law is declared and interpreted by 
courts, and that Parliament is the highest court in the land. 


8 The Origin of the English Constitution, p. 315. 
9 Id., pp. 161-163. 10 Td., p. 167. 
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From the earliest times in England the law was conceived as a 
body of principles already existing which could be studied and 
learned or discovered. Courts existed for the purpose of discover- 
ing, applying, and enforcing this law. The power of holding a 
court was a much valued privilege of the feudal lords, and “feudal 
law is essentially a law of courts” ™ in the same sense that the 
common law later is the law of the king’s courts. As Parliament is 
the highest of these courts, there is a tendency for the fundamental 
law to become more or less identified with the common law; but 
Parliament as a court develops a law of its own, based upon its 
own practice and customs, and this gives to its judicial powers a 
certain indefiniteness which greatly increases the possibilities of 
development. It enjoys a greater range and freedom in declaring 
existing law than is enjoyed by the regular common-law courts, 
and is accurately described as “‘the most effective law-declaring 
machine in the Teutonic world.” ” 

Professor McIlwain has traced the activities of Parliament as a 
court, and, while emphasizing the fact that it is the “fusion of in- 
definite powers,” * without any recognized distinction of judicial, 
legislative, and administrative functions, which is characteristic of 
the Parliament of the Middle Ages, he shows also that ‘“‘the great 
phases of the English Parliament have been its history as a court, 
then as a legislature, and finally as a government-making organ,” 
and that it “definitely passed out of the first of these stages at the 
first session of the Long Parliament.” Until that time its judg- 
ments or acts were, for the most part, more in the nature of decla- 
rations of an existing law, or declarations intended to supply rules 
and remedies in connection with the enforcement of such a law, 
than acts of legislation in the modern sense. Not only Parliament, 
but, as Professor McIlwain points out,” other courts, prior to the 
middle of the seventeenth century, exercised the power of declar- 
ing law apart from the decision of litigated cases. This power has 
survived with the regular courts only in respect to the making of 
tules relating to the government of their own practice and proced- 
ure, and, in this country, the line between the power of the legis- 


1 Jenks, Law and Politics in the Middle Ages, p. 24. 
2 Td., p. 44. 

8 The High Court of Parliament, p. 119. 

Td., pp. 93, 352. Id., pp. 135-137. 
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lature and the power of the courts in such matters has never been 
clearly drawn. But in the case of Parliament, which was the 
highest court, this power to declare an existing law had a reach 
which the lower courts could not attain. It is precisely this ac- 
knowledged position of Parliament as the highest ‘“law-declaring 
machine” that made possible and comparatively easy its assump- 
tion of legislative supremacy. This is the fact which is of special 
significance in connection with our constitutional problem, and 
this point Professor McIlwain does not bring out clearly, if, in fact, 
he fully recognizes its significance. 

The supremacy of Parliament is not explained by saying that 
after 1640 it became the legislative sovereign. The reason why 
it became the recognized legislative sovereign was because it pre- 
viously was, and still continued to be, the highest court. Its acts 
were supreme and their validity unquestionable under the law, 
not because it was legislatively supreme, but because it was supreme 
judicially. There was no lower court which could question any 
act of both houses of Parliament as inconsistent with the funda- 
mental law or the lex et consuetudo parliamenti. It could not ques- 
tion its declaration of the validity of new law any more than it 
could question its declaration of the meaning of existing law. Par- 
liament was not at some times a court and at other times a legis- 
lature; it was always both. Any act of Parliament, whether a 
positive enactment of new law or not, carried with it the declara- 
tion of the highest court in the land that it was in accordance with 
the fundamental law. There was no other court with power to 
interpret the fundamental law differently from the interpretation 
thus placed upon it by the High Court of Parliament. 

As for the king, he was beaten in the contest for legislative 
sovereignty by the same fact that Parliament was his highest court, 


16 See the reference by Professor McIlwain, The High Court of Parliament, p. 243, 
to the argument of Atkyns in the case of Sir William Williams. Professor McIlwain 
says that Atkyns “cannot be rid of the old idea that in all its actions Parliament is 
bound by some law; . . . he has made the transition to the idea of legislative sover- 
eignty, but he has done it under the old forms and with the old terms. Parliament is 
still a court and its functions are in the main judicial, but under its ex parliamenti 
it may do any act it pleases and shall never be questioned for it beyond its walls.” 
But the way in which the transition to the idea of legislative sovereignty was made is 
the significant fact about the whole matter, and Atkyns’s attitude explains excellently 
the theory on which the idea of legislative sovereignty was based. 
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and as such had power to declare an existing fundamental law to 
which the king was subject. The making of new law consistent 
with the fundamental law was already a recognized power of Parlia- 
ment. Although not as frequent in the past as they were to be in 
the future, many acts of that description had been already passed, 
and were, like the power to declare old law, justified by the ‘Lawes 
and Customs of the Realm,” which “‘as well enable the exercise 
of this (the making of new law) as of the ordinary and judicial 
power.” 17 What was new was the more frequent exercise of this 
power, and in some cases the exercise of it in such a way that the 
old fundamental law as previously understood was changed or 
modified. Parliament, being a court as well as a legislature, could 
do this without claiming to be above the law, while the king could 
not. Parliament could recognize the sovereignty of the funda- 
mental law without weakening its own sovereignty; but the sover- 
eignty of the fundamental law was fatal to the king’s contention. 
Professor McIlwain, quoting Pym, brings this out clearly: 


“The struggle over the Petition of Right and the question of Ton- 
nage and Poundage did much to familiarize men still further with the 
idea of fundamental law. For example, when the Lords would have 
added to the Petition of Right the clause saving the ‘Sovereign Power’ 
of the King, a storm of protest arose in the Commons. To acquiesce 
in this addition would be to ‘acknowledge a Regal as well as a Legal 
Power.’ Pym recognizes clearly the sovereignty of the fundamental law, 
not only over the King, but over Parliament as well. ‘All our Petition 
is for the Laws of England, and this Power seems to be another distinct 
Power from the Power of the Law: I know how to add Sovereign to his 
Person, but not to his Power: And we cannot leave to him a Sovereign 
Power: Also we never were possessed of it.’” 


Professor McIlwain quotes Coke and Wentworth to the same 
effect. If the fundamental law wassovereign, then of course neither 
Parliament nor the king was possessed of such power; but to be the 
highest court as well as legislature was to be the maker and inter- 
preter of sovereignty, and nothing more was needed but the con- 
tinued exercise of such power to make the supremacy of Parliament 
a recognized fact. The continued exercise of legislative power by 
Parliament, with the absence of all power in any other person or 


17 The High Court of Parliament, p. 151, quoting St. John. 
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body as a court to question the consistency of its acts with the 
fundamental law, meant in time the disappearance of all discus- 
sion of the fundamental law, and the recognition of Parliament as 
legislative sovereign. But it remains true, nevertheless, that this 
legislative sovereignty of Parliament depends upon the fact that 
Parliament continues to be the highest court in the land, and that 
when it acts at all it acts as a single body having both legislative 
and judicial power. 

We can now understand the true aspect and significance of the 
controversy between king and Parliament after 1640, when Par- 
liament had fully realized its power and had begun, with definite 
purpose, to make new law and legislate continuously in the modern 
sense. Assuming that the king was bound by the old established 
fundamental law, even as declared by Parliament, was he also 
bound by this new law of Parliament which was admittedly often 
different from the fundamental law as previously recognized and 
apparently established by precedent? The question is no longer, 
Is the king bound by the established law? but, Who has power 
and authority to enact and create as law that which was not known 
as law before? The question, therefore, which is argued back and 
forth by the political writers of this period is this question of leg- 
islative sovereignty. To quote Professor MclIlwain again: 


“The royalist writers are as much affected by the change as their 
opponents. For the future, there is little difference whether the writers 
be royalist or parliamentarian, — they both accept the new idea of 
legislative sovereignty. For the royalists this sovereignty lies in the King 
alone, for their opponents in the Parliament; but both reject the idea 
of a supremacy of law. To say with Hobbes and Filmer-that the King 
is above the law, or with Milton that Parliament can make or unmake 
any law whatsoever, is to deny the traditional doctrine. The functions 
of King and Parliament are not jus dicere, as Coke thought but jus dare. 
Judicial supremacy has given place to legislative sovereignty, whether 
the sovereign be the King or the Parliament. Speculators on both sides 
would have agreed with the admirable summary of Hobbes: ‘It is not 
wisdom, but authority that makes a law.’” ® 


And so law comes to be defined as the command of the sovereign. 
But it is not accurate to say that “judicial supremacy has given 


18 The High Court of Parliament, p. 94. 
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place to legislative sovereignty,” or that “the traditional doctrine” 
is denied by both parties. The truth of the matter is better ex- 
pressed by saying that it was by virtue of its judicial supremacy 
that Parliament exercised the power to determine this new question 
according to law, and that only so could the “traditional doctrine”’ 
be maintained. This question of legislative sovereignty, or rather, 
the question of the validity under the fundamental law of these 
new acts of Parliament, if it was to be settled according to law, 
must be determined by the highest judicial authority. Hobbes 
and Filmer and Milton might write countless books about the 
question, but the question could be settled according to the estab- 
lished practice of English law only by the highest court in the land. 
If the controversy was to be determined in that way, the outcome 
could not be in doubt, since Parliament was already admittedly 
the highest court in the land. And it is precisely upon this power 
to declare the fundamental law to which the king was subject that 
Parliament based its contention. The king was still the “foun- 
tain of justice,” but Parliament was his highest court. This posi- 
tion was definitely stated in 1642 when Parliament made the declara- 
tion in answer to the king’s proclamation forbidding his subjects to 
obey the order of Parliament for mustering the militia. This is quoted 
by Professor MclIlwain, and the significant portion is as follows: 


“Tt is acknowledged that the King is the Fountain of Justice and 
Protection, but the acts of Justice and Protection are not exercised in 
his own Person, nor depend upon his pleasure but by his Courts, and 
by his Ministers who must do their duty therein, though the King in 
his own Person should forbid them: and therefore if Judgments should 
be given by them against the King’s Will and Personal command, yet 
are they the King’s Judgments. The High Court of Parliament is not 
only a Court of Judicature, enabled by the Laws to adjudge and de- 
termine the Rights and Liberties of the Kingdom, against such Patents 
and Grants of His Majesty as are prejudicial thereunto, although 
strengthened by his Personal Commands, and by his Proclamation under 
the Great Seal, but it is likewise a Council to provide for the necessity, 
to prevent the imminent Dangers, and preserve the publick Peace and 
Safety of the Kingdom, and to declare the King’spleasure in those things 
that are requisite thereunto, and what they do herein hath the stamp 
of Royal Authority, although his Majesty seduced by evil Council, do 
in his own Person oppose or interrupt the same, for the King’s Supream 
and Royal pleasure is exercised and declared in this High Court of Law 
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and Council after a more eminent and obligatory manner, then it can 
be by any personal Act or Resolution of his own.” !° 


In this declaration we have the idea clearly expressed, not only 
that the High Court of Parliament is a court of judicature whose 
judgments are the judgments of the king, but that it has power 
also, as “High Court of Law and Council,” to pass enactments 
necessary to the public peace and welfare and declare the validity 
and binding effect of such enactments. It is not by virtue of its 
legislative supremacy alone, but by virtue of its judicial supremacy 
that such enactments of Parliament are validated and become the 
judgments of the king himself. The king is subject to the law, 
and to the law as declared by his own highest court. 

Even after Parliament’s legislative sovereignty is fully accepted, 
and the two houses together act only as a legislature acts, and not 
as a court, the fact that Parliament is a court is still recognized. 
The statement of Coke, ‘“‘that the lords in their house have power 
of judicature, and the commons in their house have power of judi- 
cature, and both houses together have power of judicature,” 
continues to be the accepted legal theory. The great cases on 
parliamentary privilege serve excellently to illustrate this. The 
theory of the seventeenth century seems to have been that the 
legislative power and the privileges of Parliament were determined, 
not by the common law or the law of the land, but by the law and 
customs of Parliament, which Parliament alone could authorita- 
tively determine and declare. Professor McIlwain quotes the 
statement of the Attorney General in Fitzharris’s Case to this 
effect,74 and Coke emphatically expressed himself of the same 
opinion. The question which arose in subsequent cases was, 
whether the House of Commons alone could conclusively decide 
the scope of its own privileges, so that its determination could not 
be questioned in other courts. Coke considered the determination 
of the House of Commons conclusive upon the common-law courts, 
because a matter in Parliament “is not to be decided by the com- 
mon laws, but secundum legem et consuetudinem parliamenti,” ” 
and the courts of Parliament, and not the common-law courts, 
were the only courts having jurisdiction to determine conclusively 


19 The High Court of Parliament, pp. 389-390.  *° Institutes, Fourth Part, p. 23. 
21 The High Court of Parliament, p. 238. ® Institutes, Fourth Part, p. 14. 


2 


64 HARVARD LAW REVIEW. 


the meaning of that law. This view, however, did not prevail in 
the later cases, and the lex et consuetudo parliamenti was held to 
be a part of the same law of the land which it was the duty of all 
judges to know or ascertain. A judgment or enactment of both 
houses of Parliament was conclusive in other courts, because the 
judgment of the highest court in the land, but there was no law 
with reference to which either house by itself was supreme. Lord 
Denman in the great case of Stockdale v. Hansard * says: 


“Parliament is said to be supreme: I must acknowledge its supremacy. 
It follows, then, as before observed, that neither branch of it is supreme 
when acting by itself. It is also said that the privilege of each house 
is the privilege of the whole parliament. . . . But it by no means 
follows that the opinion that either house may entertain of the extent 
of its own privileges is correct, or its declaration of them binding.” 


Pike, in his Constitutional History of the House of Lords, p. 248, 
refers to a case in the reign of Henry VI of a petition of the House 
of Commons to the House of Lords on behalf of Thorpe, Speaker of 
the House of Commons, who had been tried in the Exchequer on a 
certain charge, and the Lords summoned the judges on the question 
of privilege, and Chief Justice Fortescue replied that they 


“ought not to make answer, for it hath not been used aforetime that the 
Justices should in any wise determine the privileges of this High Court 
of Parliament. For it is so high and mighty in its nature that it may 
make law, and that that is law it may make no law, and the determina- 
tion and knowledge of that privilege belongs to the Lords of the Parlia- 
ment and not to the Justices.” 


Patterson, J., in the same case says: 


“With respect to the interpretation and declaration of what is the 
existing law, the House of Lords is doubtless a superior court to the 
courts of law. And those courts are bound by a decision of the House 
of Lords expressed judicially upon a writ of error or appeal, in a regular 
action at law or suit in equity, but I deny that a mere resolution of the 
House of Lords, or even a decision of that house in a suit originally 
brought there . . . would be binding upon the courts of law.” 


Holroyd’s argument in the previous case of Burdett v. Abbot * 
develops this view at length, and meets the objection that the 
privileges of the House of Commons would, in that event, be de- 


% 9 Adolph. & Ellis 1 (1839). “4 14 East 1 (1811). 
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termined by its rival, the House of Lords, on appeal from the lower 
courts, by saying that any privilege “‘is the joint privilege of the 
whole parliament,” and the Lords “cannot negative the claim of 
the commons without deciding at the same time against their own 
privilege.” Neediess to say this does not permit the House of 
Commons to decide its privileges for itself. The objection which 
the judges made to that claim was that the House of Commons 
might not confine itself to the privileges already established by the 
law of the land, but might enlarge its privileges, without regard to 
precedent. The determination of the law by resolution or declara- 
tion merely, when made by either house alone, the judges would 
no longer assent to, even though admitting that each house sepa- 
rately was a court. ‘‘No resolution of either house of parliament, 
taking it to have decided judicially upon the matter before it, can make 
that a legal privilege of parliament which was not so before by law. 
. . . A new privilege can only be enacted by act of parliament.” 

This claim of either house in the matter of privilege was, how- 
ever, precisely the same claim that had been made by the whole 
Parliament, and sustained, in the matter of legislation or the right 
to make new law. That claim too had been based upon Parlia- 
ment’s supremacy as a court. And even in this matter of privilege, 
the supremacy of both houses acting together as a court is still 
recognized. After pointing out that the House of Lords could 
decide the question of privilege in a regular cases coming to it on 
appeal from the lower courts, Holroyd goes on to say, citing Lord 
Hale, that the judgments of the House of Lords are not “‘irre- 
mediable, though no person can appeal as a matter of right; for 
there are many instances in which the whole parliament have 
interfered by passing an act to correct or reverse a judgment of the 
house of lords, and in that way the commons themselves might, 
by the weight and influence of the means they possess, ultimately 
assert their own right, if upon a full investigation of the matter by 
the whole parliament, it should be found that amy error had crept 
into such a judgment, or that the privilege claimed was such as 
ought in future to exist.” This shows a recognition of the fact 
that both houses of Parliament might still act as a court as well as 
a legislature, though not strictly a court of appeal.” 


% There are other powers which are still recognized as belonging to the Houses of 
Parliament because they are courts. In the case of Kielly v. Carson (4 Moore’s P. C. 
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The judges in the later English cases do not fairly meet the con- 
tention of Coke on the question of privilege and the lex et consuetudo 
parliamenti. They argue as if Coke’s whole contention was that 
the judgment of the House of Commons on the question of its 
privileges must be conclusive because the books and records on 
which its judgment was based were accessible only to that house, 
and could not be known or examined by the judges of other courts. 
But that is not the real ground of Coke’s contention. With Coke 
all law was not only a matter for experts, something which only 
the judges could define, but all law was the law of some particular 
court. The common law was the law of the common-law courts; 
canon law was the law of the ecclesiastical courts; and the lex 
et consuetudo parliamenti was the law of the courts or houses of 
Parliament. The House of Commons alone would not have juris- 
diction to determine the common law to the exclusion of the com- 
mon-law courts, but its determination of matters based upon the 
law and customs of the House of Commons was within its peculiar 
jurisdiction to the exclusion of the common-law courts. This view, 
although it did not prevail, is not answered by the later English 
judges. The common-law courts gradually absorb all the differ- 
ent kinds of law, which all become a part of the law of the land. 
Except for the appellate jurisdiction of the House of Lords, the reg- 
ular business of Parliament is now legislative, and the lex et con- 
suetudo parliamenti disappears as a separate body of law, because 
there are no separate courts having exclusive jurisdiction to declare 
it. The common law is no longer the law of the common-law courts; 
it is the law of the land, or the law of England — a general law — 
and the decisions of the courts are said to be only evidence of this 
law.* There is no longer a fundamental law which is different 


63) it was held that the legislative assembly of Newfoundland could not claim the power 
to punish for contempt on the ground that such power was essential to the exercise 
of its functions as a legislature, and the power of the houses of Parliament in this re- 
gard was justified by virtue of the fact that they were courts. And in Kilbourn ». 
Thompson (103 U. S. 168) our Supreme Court denied the power of Congress to punish 
for contempt, on the ground that Congress was a legislative body merely while Parlia- 
ment was a court and exercised such powers as a court. It should be noticed, however, 
that in another case (Maynard ». Hill, 125 U. S. 190) the power of legislative bodies 
in this country to grant divorces is justified on the ground of usage derived from the 
practice of Parliament, obviously a dangerous ground on which to base the powers of 
legislative bodies in this country. 
% See Holroyd’s argument in Burdett ». Abbot, supra. 
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from this general common law, but the common law is all the law 
there is, with the exception of the new law created by statute. 
The common law and the statutes make up the whole law of Eng- 
land, and Parliament as a legislative body is supreme. That is 
the modern doctrine. 

But while it is true to-day to say that Parliament is above the 
law, if we mean by that that it is not subject to law as declared and 
enforced by the regular courts, it is more accurate historically to 
say that Parliament is still subject to law, but that it is not sub- 
ject to be controlled by other courts. 


II. 


The conclusion is that there is no difference in theory between 
the fundamental law of England and the fundamental law of this | 
country. In both countries the fundamental law may still be called 
sovereign, and in both countries the fundamental law is subject to 
the interpretation and declaration of courts. The difference in 
practical results is not due to the fact that in one country there is a 
written constitution and in the other there is not. The real differ- 
ence is due to the fact that in England the body that legislates has 
also the power to interpret the fundamental law and determine the 
validity of such legislation, whilein this country the body which legis- 
lates has no power as a court to interpret the fundamental law, but 
there are courts which are also bound by the fundamental law, 
and, being so bound, must as courts interpret the fundamental law 
and declare the validity or invalidity of legislative acts under that 
law. Congress, as has been pointed out,”’ must, in the first instance, 
pass upon the validity of its own enactments, and, while its judg- 
ment is entitled to great respect, it is necessarily only a legislative 
judgment. The courts are still bound, if the Constitution is an 
expression of fundamental law, to determine judicially the validity 
of acts of Congress under that law. No other result is logically 
possible, unless either the Constitution is disregarded as law or 
Congress is made the highest court for its interpretation. In either 
case the fundamental law which we now have would disappear. 

Herbert Pope. 


Cuicaco, 72 W. ADAMs. 


27 Thayer, Legal Essays, p. 9. 
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PROFESSOR JOHN CurIpMAN Gray for the first time in many years is 
not present at the opening of the Law School as a member of its teaching 
force. Professor Gray was first appointed a lecturer on December 24, 
1869, before Dean Langdell came from practice to the Law School, and 
he was reappointed for several years more before he became Story Pro- 
fessor in 1875. From that time he served continuously as Story Profes- 
sor and later as Royall Professor until last February, when he withdrew 
from active teaching and became Royall Professor emeritus. Every 
member of the present Faculty has thus sat under his instruction. All 
who have enjoyed that privilege will remember him as a teacher exempt 
from the defects which often accompany such qualities as his,— learn- 
ing boundless in extent, yet at every point exact and serviceable; mind 
moving swiftly and without friction to meet the questioner’s thought, 
yet reaching a shrewd and ripened judgment; diction of the plainest, 
yet singularly graceful and pungent. But they will remember him best 
as the friend whose love for the Law School kept him all these years at 
work for them, putting aside calls for distinguished service elsewhere, 
and who dedicated his latest volume “to his old pupils, whose affectionate 
regard has been to him a life-long blessing, from their grateful master.” 
It is cause for rejoicing that his work on a new edition of a treatise 
which has reflected high credit on the Law School and on American 
scholarship will keep him much among us, even though we lose the benefit 
of his class-room instruction. 


THE RESIGNATION OF Mr. ARNOLD AND THE APPOINTMENT OF Mr. 
Apams. — The School has suffered another great loss in the resignation 
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of Mr. Arnold, after more than forty years’ uninterrupted service. He 
held the office of Librarian during Mr. Ames’s whole administration, 
and almost the whole of Mr. Langdell’s, and his single-minded devotion 
to the interests of the School was not less than theirs. The present 
library is a monument to him, and its growth under his hands, from 
about fifteen thousand volumes when he was appointed, on August 7, 
1872, to more than one hundred and fifty thousand at the date of his 
resignation, tells the story of his labors. The acquisition of the Dunn 
Library last year was a fitting termination to his life’s work. At its 
meeting last June the Harvard Law School Association, to show the 
appreciation the alumni feel for the services rendered the school by Mr. 
Arnold, voted that his portrait be painted and presented to the Law 
School. 

The School has been remarkably fortunate in the choice of Mr. Ar- 
nold’s successor. Mr. Adams graduated from Harvard College in 1892 
and from the Law School in 1897. During his course he greatly dis- 
tinguished himself in scholarship, and was one of the editors of this 
Review. Afterward he practised in Boston, and in 1902-3 he lectured 
on Property in the Law School. He was chosen Librarian of the Social 
Law Library in 1909, and held that position till he accepted the call to 
succeed Mr. Arnold. He thus comes to his present work unusually 
equipped with legal and library experience. 


THE Law Scuoot. — A number of important changes have been made 
in the curriculum of the Law School and in the arrangement of courses for 
this year. In order to qualify for a degree the members of the Third Year 
Class are required to be prepared for examination in six regular courses, 
instead of five, as informer years. One fourth-year course may be elected 
as a regular by third-year men. The course in Massachusetts Practice, 
given two years ago, will be repeated this year, under Mr. J. G. Palfrey, 
A.B., LL.B., who conducted it before. A course on Jurisprudence will 
be given by Professor Pound. This course will combine the half-year 
courses on Analytical Jurisprudence formerly conducted by Professor 
Beale, and Professor Pound’s own lectures on the Theory of Law. 

Owing to the deeply regretted resignation of Professor John Chipman 
Gray, a new arrangement of lecturers for the second and third year courses 
in Property was necessary. Mr. Charles F. Dutch, who has formerly 
been lecturer on Admiralty, and taught Equity III for one year, will give 
the third-year course on Property, and the division of second-year Prop- 
erty relating to Conveyances inter vivos. The position of lecturer on 
Wills, left vacant by the resignation of Mr. Roland Gray, will be taken 
by Professor Joseph Warren. Quasi-Contracts will be given by Assistant 
Professor Scott. Mining Law will be conducted by Mr. E. G. Davis, 
A.B., LL.B., a member of the Boston Bar, who gave the course in 1909- 
1o. Mr. Lucius Ward Bannister, A.B., LL.B., will teach Water Rights, 
a half-year extra course in the second term. Mr. Bannister is a member 
of the Denver Bar and has been lecturer on Water Rights in the Denver 
Law School. 
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It is very pleasant to be able to congratulate Professor Joseph Henry 
Beale, A.M., LL.B., LL.D., who succeeds Professor Gray as Royall 
Professor of Law; Professor Roscoe Pound, Ph.D., LL.M., who has been 
appointed to the Carter Professorship of General Jurisprudence left 
vacant by Professor Beale; Professor Edward Warren, A.M., LL.B., 
who will now occupy the chair of Story Professor of Law, succeeding 
Professor Pound; and Professor Joseph Warren, A.B., LL.B., who has 
been appointed Professor of Law. 


Tue Ames CompPETITION. — Twenty-four law clubs have entered the 
competition this year. The rules governing the elimination tournament 
are substantially the same as in preceding years. Instead of money 
prizes, law books will hereafter be given to the successful clubs. An 
additional prize is offered for the best brief submitted in the competi- 
tion. First and second prizes were won last year by the Beale and the 
Wyman Clubs respectively. It has been decided to change the rules 
of the competition next year, the purpose being to stimulate still more 
the interest in the work of the second-year clubs. The competition will 
extend over two years instead of being concluded in one. Each second- 
year club entering will meet a certain number of other clubs, and a 
limited number having the best record will argue the final rounds in the 
third year. The rules for next year will be announced later in more 
detail. The Board of Student Advisers who have charge of the competi- 
tion this year is composed of Harvey H. Bundy, Chairman, Albert M. 
Cristy, Joseph J. Daniels, C. Pascal Franchot, George K. Gardner, 
Herbert F. Goodrich, John S. Miller, Jr., Herman E. Riddell. 


Tue Lorp HicH CHANCELLOR AND THE GREAT SEAL. — In order to 
attend the meeting of the American Bar Association in Montreal, Lord 
Haldane, the Lord High Chancellor of England, had to put the Great 
Seal in commission. This consists in the appointment of three com- 
missioners who are entrusted for the time being with the actual custody 
of the Seal and some of the important duties of the Chancellor. The 
placing of the Seal in commission was not a new thing. But the fact that 
Lord Haldane did this and at the same time retained his position as Lord 
High Chancellor did constitute an innovation. Never before apparently 
has the Clavis Regni been put in commission by a chancellor who con- 
tinued in office. Lord Haldane has therefore established a precedent. 
Unlike his predecessors Wolsey and Brougham, his departure from tradi- 
tion has been fully approved and commended by the King. 

The custody of the Great Seal and of the king’s conscience has seemed 
such an important function in England in times gone by that down to 
1830 no chancellor, with the exception of Cardinal Wolsey, ever dared to 
leave the kingdom during his tenure of office. In fact, as Lord Haldane 
pointed out in his address at Montreal, Cardinal Wolsey almost lost his 
head for an unpermitted journey to Calais. In 1830 Lord Brougham 
took his place on the woolsack, and a year or two later aroused much 
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excitement and indignation by his unauthorized visit to Scotland, where 
he is said to have lost the Great Seal while playing games and antics in 
a Scottish country house. A lady of the party found the Seal, and made 
the Lord Chancellor redeem it by playing a game of blindman’s-buff. 
While the game proceeded he was guided by music to a tea-chest where 
the Seal had been carefully hidden. That the keeper of the royal con- 
science should thus make a plaything of the Great Seal of England 
annoyed the King to such an extent that it is said he referred to 
Brougham’s journey as “high treason.” 

Important as the functions of the Lord High Chancellor were, and in 
spite of the fact that he had the king’s ear, he seems in the early days 
to have received a salary about as commensurate with the dignity of 
his position as the salary of many American judges to-day is with their 
positions. “From one of the records,” says Lord Haldane, “it appears 
that his wages were five shillings, a simnel cake, two seasoned simnels, 
one sextary of clear wine, one sextary of household wine, one large wax 
candle, and forty small pieces of candle.” 

The meeting of the American Bar Association at Montreal, which 
was the occasion of the Lord Chancellor’s visit to this country, was the 
first to be held outside of the United States. Its international aspect 
was further emphasized by the presence of the distinguished Maitre L. 
Labori, the foremost lawyer of France. Particularly in keeping, there- 
fore, with the spirit of the gathering was Lord Haldane’s address, in 
which he presented an eloquent plea for a full international “sittlich- 
keit.” Lord Haldane explained that “sittlichkeit” is the German for 
that “system of habitual or customary conduct, ethical rather than legal, 
which embraces all those obligations of the citizen which it is ‘bad form’ 
or ‘not the thing’ to disregard.” “Sittlichkeit” thus occupies a field 
midway between the dictates of conscience and the commands of the 
law. Upon the lawyers of the three great nations represented in the 
assemblage to which he spoke he urged the nourishing of a “sittlichkeit” 
of international scope, because he said to him the conception seemed 
more hopeful of realization between nations bound together by a 
“common inheritance in traditions, in surroundings, and in ideals.” 

It is interesting to note that in the course of an interview published in 
the New York Sun for August thirtieth Lord Haldane said, “I am con- 
vinced that the Harvard Law School is a model for the world.” On 
another occasion the newspapers quoted him as saying that he considered 
the school second to none. It should be gratifying, not alone to graduates 
and friends of the Harvard Law School, but to Americans generally, that 
the Lord High Chancellor of England could make these statements of an 
American school of law. 


JuRIsDICTION oF Equity To ENjoIN EXPULSION FROM CLUBS. — 
Practically every club! has in its constitution or by-laws some provision 
empowering a named committee to expel a member for cause.2 Courts 


1 “Club” in this article is used in the sense of an unincorporated club. The rules 
applying to incorporated clubs are, of course, quite different. See Cook on Cor- 
PORATIONS, 6 ed., §§ rz and 504. 

2 See WERTHEIMER’S LAW RELATING TO CLUuBS, 4 ed., p. 125. 
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of equity will not review the decisions of these committees except in 
three classes of cases: where the rules by virtue of which the expulsion 
is effected are “contrary to natural justice”; where the proceedings 
held are not in accordance with the rules; where the action of the com- 
mittee is purely malicious.’ An unincorporated club is a voluntary 
association of individuals, all rights in which are derived solely from the 
association, not from the law. On what right of the expelled member, 
then, do the courts base their jurisdiction to grant him relief? 

Some courts assert that their jurisdiction grows out of their power to 
enforce contracts specifically.» The constitution and by-laws of the club, 
they argue, form a contract between the member and the association, 
into which is read a stipulation that the rules will be administered in 
good faith. Hence expulsion without compliance with the rules is the 
violation of a contract, and the damages at law being clearly inadequate 
there may be equitable relief. In two aspects this theory is objection- 
able. First, a contract does not always exist. Since the association is 
not a legal entity, and therefore has no capacity to enter into a binding 
agreement,’ the contract, if any, must be between the incoming and the 
already admitted members. Such a contract is perfectly possible, but 
the relationship can be merely associational,* not contractual.® Secondly, 
granting the existence of a contract, the theory disregards the fact that 
the contract involves so largely the discretion of the club, or its committee, 
that courts should hesitate to enforce it. Other courts, chiefly English, 
found their jurisdiction on the protection of property rights, assert- 
ing that every member has an interest in the club property, of 
which unfair expulsion will unjustly deprive him.!® Protection of prop- 
erty rights is a function of equity courts; and this theory, therefore, is 
sound, in so far as true property rights are involved." In proprietary 


5 These three classes of cases in which courts will interfere were first laid down in 
Dawkins ». Antrobus, 17 Ch. P. 615, 630. Later cases have laid down the same rule, 
but no case has been found where jurisdiction has been taken for the first or third 
reasons. For jurisdiction based on the protection of property. Labouchere v. Earl 
of Wharncliffe, 13 Ch. D. 346, is an example of Q. 

* See White v. Brownell, 2 Daly (N. Y.) 329, 337. No one has a legal right to 
membership in such an association. See NrBLAcK, BENEFIT SOCIETIES AND ACCIDENT 
INSURANCE, 2 ed., § 30. 

5 See Krause v. Saunder, 122 N. Y. Supp. 54, 55. 

® See Blisset v. Daniel, 10 Hare, 493, 522. 

7 See Steele v. Gourley, 3 Ti. Rep. 119. Creditors must proceed against the club 
—— who incurred the debts. See Jn re London Marine Association, L. R. 8 Eq. 
176, 195. 

8 There would seem to be no reason why this word should not be regarded as a 
correct legal term. The meaning which it conveys is certainly well recognized. 

® A good example of an association in which there are no contractual ties between 
the members is a college alumni association. The incoming graduate certainly has no 
thought of contracting with the other graduates. He simply enters the organization 
on the footing of an associate. 

10 For a good statement of the principle, see Rigby v. Connol, 14 Ch. D. 482, 487. 

4 Injunctions against the unfair expulsion of members of a stock exchange, on 
which the seats are very valuable, are therefore properly granted. Hutchinson »v. 
Lawrence, 67 How. Prac. (N. Y.) 38. Also there are real property rights in cases of 
beneficial insurance associations and insurance lodges. And so in disputes between 
churches, or between a church and one of its members, equity should take jurisdiction 
if real property rights are involved. Yanthis v. Kemp, 43 Ind. App. 203, 85 N. E. 976; 
Boyles v. Roberts, 222 Mo. 613, 121 S. W. 805. 
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clubs” no such rights are found; and the English courts, consistently 
with their theory, refuse relief in such cases."* In members’ clubs, however, 
trustees hold property for the club; therefore there is in every member 
the equitable property right of a cestui que trust.“ Though this right is 
not a severable one,” and is contingent and defeasible on the member’s 
voluntary or involuntary retirement from the club,’ it is nevertheless 
a true property right; and the courts properly relieve against a threat- 
ened or consummated expulsion which would illegally deprive the plain- 
tiff of it.” Since, however, the association has the power to terminate 
the right for cause, and is by the articles of association made the judge 
of cause, the courts, adopting the general attitude toward the decisions 
of quasi-judicial tribunals,'® should accept the committee’s bond fide 
rulings on all questions of construction of the rules or of cause for dis- 
missal. A recent English case, enjoining expulsion because the court 
thought that the club rules had not been correctly interpreted and ap- 
plied, therefore seems erroneous. D’Arcy v. Adamson, 57 Sol. J. 391. 
Courts should interfere only where the expelling body is not the properly 
constituted one, and where the action is palpably contrary to the letter 
and the spirit of the articles. This, indeed, is substantially the meaning 
of the three exceptions mentioned in the beginning of this article. They 
are, however, vague and artificial; and courts would reach better 
results by dispensing with them and dealing with each case on general 
principles. 


A PATENTEE’S Ricut To Limit THE RESALE PRICE OF A PATENTED 
ARTICLE. — One who manufactures and sells articles of commerce can- 
not, apart from statute, restrict the resale or the use of such articles by 
mere notice to the purchaser or sub-purchaser. The common law has 
always been opposed to such restraints on chattels.'_ Furthermore, con- 
tracts limiting the use or sale do not run with chattels even though the 
purchaser has notice thereof.2, The Copyright Act, which secures to the 
author, inventor, designer, or proprietor of books, etc., “the sole liberty 
of printing, reprinting, publishing, completing, copying, executing, finish- 
ing and vending the same” * has been construed to give no additional 


2 Clubs in which one man owns the club house and property, manages the finances, 
and charges each member regular dues for the use of the premises, see WERTHEIMER’S 
Law RELATING To CLUuBs, 4 ed., I. 

3 Baird v. Wells, 44 Ch. D. 661; Lyttleton v. Blackburn, 45 L. J. Ch. 223. 

4 There is one suggestion that a property right exists even though the club owns 
no property, the idea being that membership alone is a property right. See STEvick, 
UNINCORPORATED SOCIETIES, § 42. The theory is ingenious and perhaps sound, but 
the law has not yet developed this far. See NrBLACK, BENEFIT SOCIETIES AND AC- 
CIDENT INSURANCE, § 75. 

18 See McMahon ». Raubor, 47 N. Y. 67, 70. 

16 See Lawson v. Hewel, 118 Cal. 613, 621, 50 Pac. 763, 765. 

17 Innes v. Wylie, 1 C. '& K. 257; Fisher v. Keane, 11 Ch. D. 353; Labouchere v. 
Earl of Wharncliffe, supra. 

18 See PoLLock, Torts, 9 ed., 124. 


1 CoKE, LITTLETON, § 360; BENJAMIN, SALES, 6 ed., 746. 
2 Garst v. Hall & Lyon Co., 179 Mass. 588, 61 N. E. 219. See Park & Sons »v. 
Hartman, 153 Fed. 24, 39. But see 17 Harv. L. REv. 415: 
Revised Statutes, § 4952. 
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right to limit by notice the price at which the subject of the copyright 
is resold.‘ 

In view of the fact that a patentee is given by statute greater power 
than the owner of a copyright, it has been the opinion of a majority of 
the lower courts that disregarding a notice on a patented article limiting 
the resale price would be an infringement of the patent.> By the patent 
statute every patentee is granted the exclusive right to make, use, and 
vend the patented article. But a recent decision in the Supreme Court 
of the United States construes this statute as giving the patentee no 
right to limit the resale price by notice. Bauer & Cie v. O’Donnell, 33 
Sup. Ct. Rep. 616. Four justices dissented. The majority argue that 
“the exclusive right to vend” in the patent statute should be inter- 
preted in the same way as “the sole liberty of vending” in the Copy- 
right Act. Since broader rights are given to the patentee, it is hard to 
see why the construction of the one should control the construction of 
the other. Furthermore, it may well be doubted whether this decision 
is consistent with the spirit of a ruling of the same court in the case of 
Henry v. A. B. Dick Co.” In that case it was held that although the 
patentee had passed title to an article, he could still require by notice 
that it be used only with certain designated supplies. True, the exclu- 
sive right to use, and the exclusive right to vend are separate rights;® 
but in view of the ruling as to the extent of the patentee’s power over 
the use of an article and the similar treatment of these rights in the 
common law, it would seem that Congress also intended to give to the 
patentee the right to control the vending of the article even after he had 
once sold it. 

In view of this decision, however, it is an important problem confront- 
ing business men whether a patentee can in any way legally restrict 
the price which the ultimate consumer will pay.® It is entirely proper 
for the manufacturer to retain title, and by making agency contracts 
with retailers control the retail price; !° but such a system is often im- 
practicable." If the manufacturer wishes to pass title, a single contract 
with the purchaser not to sell below a certain price is legal ” in the case 
of ordinary articles of commerce. And this would seem equally true 
of patented articles. In the case of goods made under a secret process, 
systems of contracts with all purchasers and sub-purchasers to control 
the retail price have been held illegal at common law and under the 


4 Bobbs-Merrill Co. v. Straus, 210 U. S. 339, 28 Sup. Ct. 722. 

5 New Jersey Patent Co. v. Schaefer, 178 Fed. 276; The Fair v. Dover Mfg. Co., 
166 Fed. 117; Automatic Pencil Sharpener Co. v. Goldsmith Bros., 190 Fed. 205. The 
law in England is in accord with this view. National Phonograph Co. of Australia 
v. Menck, [1911] A. C. 336. 

® Revised Statutes, § 4884. 

7 224 U. S. 1, 32 Sup. Ct. Rep. 364. For a discussion of this case, see 25 Harv. 
L. Rev. 641. 

8 See Adams v. Burke, 17 Wall. (U. S.), 453, 456. 

® For a discussion of the policy of allowing such control, see 26 Harv. L. REv. 128. 

10 Bement v. National Harrow Co., 186 U. S. 70, 22 . Ct. 747. 

1 A more simple though less effective method would be for the patentee to cease 
selling to a retailer who cut the price or who continued to sell to those who cut prices. 
This would probably also be legal. 

2 Garst v. Harris, 177 Mass. 72; John D. Park & Sons Co. v. National Wholesale 
Druggists Association, 175 N. Y. 1, 67 N. E. 136. 
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Sherman Act, as an unreasonable restraint of trade. While recognizing 
that a legal monopoly exists while the goods are in the hands of the maker, 
it is argued that it is against public policy to allow the monopoly to 
continue beyond the first sale. It is said that at the time of this sale 
the goods pass outside the monopoly, and that a system of contracts 
limiting the revending illegally restrains trade.“ In view of the fact 
that a manufacturer might refuse to sell any goods at all, it is difficult 
to see how a control over the later sales can be more objectionable, as 
a restraint of trade, than the original monopoly. It would seem, then, 
unreasonable to arbitrarily limit the monopoly to the first sale. However, 
under this decision probably a similar system of contracts as to patented 
articles would be held illegal. The tendency of the courts, therefore, is 
to make effective control of the resale price of patented articles practi- 
cally impossible. 


EXTENSION CT “HE FEDERAL POWER OVER INTERSTATE COMMERCE 
UNDER THE PUR: i vOD AND Drucs Act. — The effect of the decision 
in the case of McDermott v. State of Wisconsin, 228 U. S. 115 on the ex- 
tension of federal power under the Pure Food and Drugs Act is of more 
than passing importance. The act! provides that misbranded articles 
shall be contraband and subject ‘“‘to be proceeded against and seized” 
while still “‘ unloaded, unsold, or in their originaland unbroken packages’’; 
and by a decision of the Secretaries of the Treasury, Agriculture, and 
Commerce and Labor, as empowered under the act,? a certain type of 
label was declared to be lawful for syrup mixtures.? Now a Wisconsin 
statute was passed declaring punishable the use of any label other than 
a certain described one. The defendant had on his shelves, unpacked 
from their original packages and ready for sale, cans of syrup mixtures 
with federal labels attached. These labels did not comply with the 
state statute, and the defendant, being prosecuted thereunder, raised the 
question of constitutionality of the state statute. The Supreme Court 
of the United States held that the use of any label in interstate commerce 
other than that ratified in the decision of the Secretaries, was unlawful, 
and that therefore the Wisconsin statute was unconstitutional, even in 
its application to goods not in their original packages. The court based 
its decision on the ground of the necessity for keeping the federal label 
on the packages even after the goods are taken from their original pack- 


8 Dr. Miles Medical Co. v. Park & Sons, 220 U. S. 373, 31 Sup. Ct. 376. See 24 
Harv. L. REv. 244, 680. The English view is opposed to this. See Elliman ». Carring- 
ton, [1901] 2 Ch. D. 275. An effort has been made to distiguish this case as not in- 
volving a system of contracts. 

44 Where the contracts are made by the manufacturer of ordinary chattels of com- 
merce, it may be doubted whether the same result would be reached. Where other 
makers freely compete in the same kind of goods, it can hardly be said that there is a 
monopoly at any time except in so far as every manufacturer has a monopoly of the 
goods he makes. See Park v. Hartman, 153 Fed. 24, 42, 17 Harv. L. REV. 415. 


1 34 Stat. at L. 768. 
2 Supra, 768. 
* See 228 U. S. 127. 
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ages, in order to give the federal officers proper opportunity for the in- 
spection necessary to the enforcement of the act.‘ 

Although no absolute rule may be laid down, it is safe to say thata 
bond fide police regulation is not unconstitutional under the commerce 
clause if it does not directly regulate or obstruct interstate commerce,® 
or conflict with any federal statute.® Clearly apart from the Pure Food 
and Drugs Act the Wisconsin statute as applied to goods after they have 
been taken from their original packages does not, in the light of former 
decisions,’ directly hinder or obstruct interstate commerce. Under the 
construction given by the court to the Pure Food and Drugs Act and to 
the decision of the Secretaries of the Treasury, Agriculture, and Commerce 
and Labor, mentioned above, the Wisconsin statute does conflict with 
the federal act. It is submitted, nevertheless, that another construction 
is possible. The effect of the act in itself is merely to declare that mis- 
branded and certain other articles shipped through interstate commerceare 
contraband. So, also, the decision of the Secretaries declaring a certain 
label to be lawful® can mean simply what it says, and not necessarily that 
it is the only lawful and proper label. For a state to require the setting 
out on the label of the contents of a package in more detail would not 
seem to conflict with the stipulations of the federal statute thus con- 
strued, if such a label as required was also a proper and correct brand. 
The federal act .a its broad construction cuts deeply into the police 
power of the states. This was a power reserved to the states by the 
Constitution, and it seems only fair that, in so far as it is practicable, a 
state should be allowed to decide for itself what is detrimental and how 
it will protect itself. As a practical matter also, local police regulations 
are far more efficient than federal laws, which can hardly fit all the differ- 
ent conditions existing in our wide expanse of territory.” For these 
reasons, in construing such a statute as the Pure Food and Drugs Act, 
it is submitted that a construction which will allow proper scope to the 
police power of a state is the one to be followed. On such a construction 
the Wisconsin statute as shown above would be no direct burden on 
interstate commerce, and instead of conflicting would be an aid to the 


‘ Interstate commerce has usually been understood to cease when the goods are 
mixed with the general mass of intrastate goods. Taking goods out of their original 
packages has been used as a rough general test for determining when this happens. 
See Brown v. Maryland, 12 Wheat. (U. S.) 419; License Cases, 5 How. (U. S.) 504; 
Purity Extract and Tonic Co. v. Lynch, 226 U.S. 192; Leisy v. Hardin, 135 U.S. 100; 
Shollenberger v. Pennsylvania, 171 U. S. 1; Savage v. Jones, 225 U. S. sor. The deci- 
sion of the court in the principal case clearly shows that the federal control may be 
extended indirectly beyond the original package line, but does not necessarily extend 
the actual limits of interstate commerce. 

§ Purity Extract and Tonic Co. v. Lynch, supra; Austin v. Tennessee, 179 U. S. 343; 
Savage v. Jones, supra. 

§ Southern Ry. Co. v. Reid, 222 U. S. 424; Northern Pacific R. Co. v. Washington, 
222 U.S. 370; Texas & Pacific Ry. Co. v. Abilene Cotton Oil Co., 204 U.S. 426. 

7 Purity Extract and Tonic Co. v. Lynch, supra; License Cases, supra; Austin »v. 
Tennessee, supra. 

8 “We have given careful consideration to the labeling, . . . of thick viscous syrup 
. . » In our opinion it is lawful to label this syrup as corn syrup, and if there is added 
on. the mixture in our judgment is not misbranded if labeled corn syrup with cane 

® See 20 Case and Comment, 310. 

10 Lochner v. New York, 198 U. S. 45. 
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enforcement of the federal act, because the state, in enforcing its own law, 
would be enforcing the federal act also. 

The decision, however, may perhaps be supported on another ground. 
To justify, as a police regulation, a restriction of liberty or the taking 
of private property without compensation, under the Fourteenth Amend- 
ment, the purpose of the statute must be to afford some reasonably 
necessary protection against dangers, frauds, vice, or oppression. It 
would seem arguable, at least until the goods were sold, that the federal 
act would afford as efficient protection against fraud as this Wisconsin 
statute." If this is so, the Wisconsin statute would seem unnecessary, 
and would result in deprivation of property and abridgment of freedom 
without due process of law and therefore would be unconstitutional. 


INCIDENTS OF PROCEDURE UNDER PENAL Statutes. — The fear of 
oppression at the hands of the sovereign, and the odium attaching to 
criminal proceedings, together with the disadvantage under which the 
accused labors both as to counsel and as to his prejudicial position 
in the court room, collectively seem to be the bases of the common law 
and constitutional safeguards in criminal cases.' These immunities 
in favor of the accused have therefore logically no place in a proceeding 
to enforce a statute under the terms of which the penalty does not 
inure to the state; ? for the right to punish and to pardon is then not in 
the sovereign but in the individual suing for the penalty.2 The 
same seems true of gui tam actions, where the informer is entitled to part 
of the fine, since the state has divested itself of the right to remit the 
whole penalty. These privileges, on the other hand, seem equally in- 
applicable under a statute providing for enforcement by means of a civil 
action. For it was the very form of a criminal prosecution which called 
the safeguards into requisition. In United States v. Regan, 203 Fed. 433 
(C. C. A., Second Circ.), under a statute providing for the punishment of 
the importation of aliens by means of a civil action for the penalty, at the 
suit of the United States or an informer, the court held that proof beyond 
a reasonable doubt was necessary. Such a ruling would seem incorrect 
by the above reasoning. The court reached its result apparently because 
the act forbidden was called a misdemeanor by the statute. Now in a 
civil suit it is frequently necessary for the plaintiff to prove an act which 
is in itself a crime, but this does not necessarily require its proof beyond 


1 The Wisconsin statute says in substance that syrup mixtures containing more 
than seventy-five per cent glucose, shall be labelled “Glucose flavored with Sugar- 
cane Syrup .. .,” and “shall have no other designation or brand.” 


1 See 1 WHARTON, CRIMINAL EVIDENCE, 10 ed., § 1. 

2 Town of Partridge v. Snyder, 78 Tl. 519; United States v. Laes¢ki, 29 Fed. 699; 
Phillips v. Bevans, 23 N. J. L. 373. 

8 Where the right of action is in a municipal corporation, the principle would seem 
to be the same. City of Greensburgh v. Corwin, 58 Ind. 518. But it should be ob- 
served that the language of a particular charter may render the enforcement of a 
municipal ordinance a criminal proceeding. In the matter of Querrero, 69 Cal. 88. 

4 United States v. Griswold, 30 Fed. 762; State v. Williams, 1 Nott & McC. (S. C.) 
26. 
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ft a reasonable doubt. True, the argument has often been advanced that 
ee the criminal character of the factum probandum, necessitated proof be- 
yond a reasonable doubt, but the great weight of authority holds that 
where the proceedings are civil a preponderance of the evidence is 
enough. Thus it is generally held that only a preponderance of evidence 
is necessary in bastardy proceedings, in civil actions to enjoin a private 
nuisance, to set aside fraudulent conveyances, to recover the proceeds of 
money stolen by the defendant, in actions for seduction, and pleas of 
truth in actions for defamatory charge of crime, or of arson in actions 
on insurance policies.’ Consequently the according to a defendant of 
common law and constitutional privileges does not depend on the nature 
of the factum probandum, but on the particular form, whether civil or 
criminal, in which the issue is raised. 

Where the destination of the whole penalty is the state treasury, and 
where no particular form of action is specified, it is often very difficult 
to know what type of enforcement is contemplated by the legislators.® 
The intent may be to relieve the wrongdoer from the ignominy of a 
criminal prosecution. Any attempt to use the inherent character of 
the act as a test to determine how the statute was to be enforced over- 
looks the peculiarity of statutory law that the mode of punishment is 
not what a reasonable third person deems just, but exclusively what the 
legislators choose to make it.’ Whether the punishment threatens the 
life or liberty of the offender has also been suggested as a criterion.® 
But the fact that so many offenses which entail punishments no severer 
than the pecuniary loss usual in civil suits are admittedly prosecuted 
as crimes seems to show the unsoundness of this test.? Also a provision 
for imprisonment in the statute is not decisive. Imprisonment on exe- 
cution is wholly distinct in its nature from imprisonment on arrest, as 
ae is shown by the fact that the sovereign’s pardon is of no avail in the 
a former.!° No general test seems possible." Whether a statute gives 


5 Bastardy proceedings: State v. Severson, 78 Ia. 653, 43 N. W. 533; State »v. 
Nichols, 29 Minn. 357, 13 N. W. 153; Bell v. State, 124 Ala. 94, 27 So. 414; People ». 
Christman, 66 Ill. 162; Knowles v. Scribner, 57 Me. 495; Dukehart v. Caughman, 36 
Neb. 412, 54 N. W. 680. Contra, Norwood »v. State, 45 Md. 68; Van Tassel v. State, 
59 Wis. 351, 18 N. W. 328; State v. Rogers, 119 N. C. 793, 26 S. E. 142. Private 
nuisance: State v. Collins, 68 N. H. 299, 44 Atl. 495. Fraud: Carter v. Gunnels, 67 
Ill. 270; Sommer v. Oppenheim, 44 N. Y. Supp. 396, 19 Misc. Rep. 605. See contra, 
Bessey v. Minneapolis, St. P. & S. S.M. Ry. Co., 141 N. W. 244 (Wis.). Stolen money: 
Nebraska National Bank v. Johnson, 51 Neb. 546, 71 N. W. 294. Seduction: Nelson 
v. Pierce, 18 R. I. 539, 28 Atl. 806. Defamatory charge of crime: Ellis v. Buzzell, 
60 Me. 209; Finley v. Widner, 112 Mich. 230, 70 N. W. 433. Arson: Blackburn »v. 
St. Paul F. & M. Ins. Co., 116 N. C. 821, 21 S. E. 922; First National Bank v. Com- 
mercial Assurance Co., 33 Or. 43, 52 Pac. 1050. 

6 Att’y Gen. v. Bradlaugh, 14 Q. B. D. 667; Att’y Gen. v. Radloff, 10 Ex. 84. 

7 See SUTHERLAND, STATUTORY CONSTRUCTION, §§ 6 ff. 

: 8 Toledo, P. & W. Ry. Co. v. Foster, 43 Ill. 480; Palmer v. People, 1og Ill. App. 
269. 

® The earliest notions of criminal law were doubtless colored by the harshness of 
the old punishments, but this barbarity had vanished long before our modern con- 
stitutions and statutes favoring the accused. See 10 Am. Law Rev. 642. 

© Quigley v. Aurora, 50 Ind. 28; Campion v. Gillan, 79 Neb. 364, 112 N. W. 585. 

4 Tt has further been suggested that in ambiguous cases the statute is criminal or 
not according to whether it prohibits, or merely states the penalty attaching to certain 
acts. In re Seagraves, 4 Okla. 422, 430, 48 Pac. 272, 274; see also SEpGwicK, Con- 
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rise to a civil cause or to a criminal cause must in the last analysis de- 
pend upon its particular wording and upon the customary mode of en- 
forcement of similar statutes in the particular jurisdiction. 


EQUITABLE CONVERSION AS RELATING TO Options. — In the ordinary 
case of an absolute contract to buy and sell land, Equity, looking to 
substance rather than to form, as it is said, regards the purchaser as 
owner and the vendor as having merely a claim for money with the legal 
title as security. If both the vendor and the purchaser die intestate 
immediately after the contract is made the vendor leaves, in substance, 
a claim for money which would devolve to his personal representatives 
and his heirs would hold the legal title in trust for them.! The pur- 
chaser’s rights, being realty in substance, devolve to his heirs.” 

Where, however, the contract is enforceable only on motion of the pur- 
chaser, as, for example, where an option is given, the vendor, if he dies 
before it is exercised, would seem to leave to his heirs both the legal and 
the equitable title. He has no claim for the purchase price, and so leaves 
none to his personal representatives. It would seem best that the rights 
of the heir and the personal representatives of the vendor should be 
settled once and for all at the vendor’s death. A subsequent exercise 
of the option, with its consequent actual conversion of the land of the 
deceased into money, should not divest the heirs. Such a rule would 
be harmonious with other cases of equitable conversion where rights 
once vested remain fixed despite subsequent changes in form.' It is 
not contrary to any expressed intention of the testator. It is easy of 
application and does not change the feudal classification of property by 
giving realty to the personal representatives. A possible objection is, 
that it leaves out of account the probable intention of the deceased. His 
exact intention is unexpressed, but it would be proper for a court to lay 
down a rule to carry out the probable intent in the greatest number of 
cases. Thus in the case of an absolute contract the deceased vendor 
has manifested an intention to convert realty into personalty, and so 
by a test based upon intention, also, the personal representatives would 


STRUCTION OF STATUTORY AND CONSTITUTIONAL Law,2 ed., 77. But the extreme infre- 
quency of the latter type would seem to show that the legislators attached no decisive 
meaning to words of prohibition. 


1 Bubb’s Case, Freem. 38. 

2 Milner v. Mills, Moseley 123; Moore v. Burrows, 34 Barb. (N. Y.) 173. These 
conversions have been thought by some authorities to be fictitious and unnecessary. 
See Lysaught v. Edward, 2 Ch. D. 499, 519; LANGDELL, in 18 Harv. L. REv. 246. 
But it is so well established that it must be accepted. 

oe v. Bawyer, 5 Beav. 6; Keep ». Miller, 42 N. J. Eq. 100; Leiper’s Appeal, 

‘a. St. 420. 
° ‘ Smith v. Lowenstein, 50 Oh. 346. See Rockland-Rockport Lime Co. »v. Leary, 
203 N. Y. 469, 478, 97 N. E. 43, 45. Graves v. Graves, 15 Ir. Ch. 357, and Re Walker’s 
Estate, 17 Jur. 706, although purporting to be consistent with Lawes »v. Bennett, 
1 Cox Ch. 167, distinguish it in a very unsatisfactory way. 

§ Curteis ». Wormwald, 10 Ch. D. 172; Ackroyd v. Smithson, 1 Bro. Ch. 503. 

§ See Rockland-Rockport Lime Co. v. Leary, 203 N. Y. 460, 481, 97 N. E. 43, 46; 
Mayer v. Gowland, 2 Dick. 563, 565; Weeding v. Weeding, 1 Johns. & H. 424, 430; 
LANGDELL, in 18 Harv. L. REv. 246. 
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be entitled. Also an option to sell, given by the deceased, manifests a 
desire to convert his property into personalty, whether or not the op- 
tion is later exercised. Giving effect to such desire would entitle the 
personal representatives toland. If the option was never exercised, this 
would result in a clear violation of all principles of devolution, since 
realty would descend to the personal representatives. Moreover, the 
facts in each case would urge a modification of any set rule.” Yet this 
could not be allowed without violating the Wills Act. 

The weight of authority on this point follows the leading case of Lawes 
v. Bennett,® and adopts a middle ground, differing from either of the 
solutions suggested.® If the option is not exercised, the heir takes and 
retains the land; but if the option is exercised, the heir gets the rents 
and profits until the exercise of the option and then the proceeds go to 
the personal representatives. A recent case is in accord with this view. 
McCutcheon’s Estate, 61 Pitts. Leg. J. 315. So vacillating a rule has 
obvious objections. To have the ultimate ownership unsettled indefi- 
nitely, conceivably for generations, is impracticable and unjust.!° Many 
cases that follow this rule, in deference to the great authority of Lord 
Kenyon, have doubted it on theory." If the rule is founded on reason, 
it should be applied also in the cases where the purchaser waives the 
breach of a condition by the vendor; yet it is limited to cases of options.” 
Moreover, even in cases of options, the personal representatives take 
nothing if there be a specific devise instead of a general devise or in- 
testacy. This may be distinguished, however, since, if the devise be 
specific and made after the option is given, the testator has expressed an 
intention to benefit the devisee to that extent. This doctrine, then, 
involved in Lawes v. Bennett, has been limited to those facts regardless 
of similarity in principle. Such exceptions are simply examples of 
limiting the application of a bad rule of law. 


THE OwNeRSHIP OF LAND UNDER WATERS. — While it is a well- 
recognized rule of law that land under navigable! waters belongs to 
the sovereign, and land under non-navigable waters to the riparian 


7 Thus, where the option is incidental to a long term or perpetual lease, the leasor 
can scarcely be said to have manifested an intention to convert. See Rockland- 
Rockport Lime Co. v. Leary, 203 N. Y. 469, 481,97 N. E. 43, 46. Also, if an option 
is followed by a specific devise, a desire not to convert is shown. 

8 x Cox Ch. 167. 

® Townley v. Bedwell, 14 Ves. Jr. 590; In re Isaacs, [1894] 3 Ch. 506. 

10 Smith ». Lowenstein, 50 Oh. 346. See Rockland-Rockport Lime Co. »v. Leary, 
203 N. Y. 469, 478, 97 N. E. 43, 45. 

11 See Townley v. Bedwell, 14 Ves. Jr. 591, 596; Collingwood v. Row, 3 Jur. N. s. 
785, 786; rire Aa v. West, 7 Ch. D. 858, 863; In re Walker’s Estate, 17 Jur. 706. 

i? ‘Thomas 0. Howell, 34 Ch. D. 166. 

13 Drant v. Vause, 1 Y. & C. Ch. 580; Emuss v. Smith, 2 DeG. & Sm. 222; In re 
Pyle, [1895] 1 Ch. 724. 

Edwards v. West, 7 Ch. D. 858. 

a a word “ navigable” as a term of this rule of law is not eal bound up with 
actual navigability. It is merely a convenient technical term to signify the criterion 
for the sovereign’s ownership of subaqueous land. When used in this technical sense 
it is often spoken of as “navigable in law.” See Miller v. State, 124 Tenn. 293-300, 
137 S. W. 760, 761; FARNHAM, WATERS, § 38. 
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owners,” the decisions are not uniform as to what tests determine navi- 
gability. Under the English rule, only waters affected by the ebb and 
flow of the tide are navigable in law. In America, many courts have 
said that the term navigable “includes” any waters in fact suitable for 
travel. The Supreme court of Tennessee has extended this latter 
rule to include waters capable of being made suitable for travel. State 
v. West Tennessee Land Co., 158 S. W. 746 (Tenn.). 

The cause of this diversity of opinion is probably historical. The 
English rule that only land under the sea belongs to the crown would 
seem to be based on reason. The use of the seashore and the right 
to land, fish, and gather sea animals was considered important in early 
times. To facilitate this it was necessary that the crown should own 
the land between the high and low water marks, and it was a natural 
conception that the land under the sea should belong to the crown. 
These reasons being inapplicable in the case of inland waters in England, 
title to land under them was rightly allowed to pass to the riparian owner. 
As the tidal waters in England are, in fact, the only ones capable of 
much travel, the courts unfortunately adopted the word “ navigable” as 
a convenient technical term to signify those waters under which the 
king owns the bed. When the question arose in America some courts, 
in applying the general rule, seem to have taken the word “navigable” 
literally; * and, considering the meaning given the term in England in- 
applicable to this country, extended the term “navigable” so as to 
include the large inland rivers and lakes. One idea in their doing so 
seems to have been to secure the public a right of way over waters 
navigable in fact. They seemed unable to reconcile private owner- 
ship of the bed with a public right to travel over the water. It seems 
perfectly clear, however, that this departure was unnecessary if merely 
to secure the public a general right to navigate. The public can clearly 
have a right to travel on® or fly over’ land, the fee of which is in 
private individuals; and a number of courts have allowed the same 
right over water without considering state ownership of the bed neces- 
sary to reach that result.® 

But in spite of the different opinions prevailing as to what waters are 
navigable in the technical sense, the actual decisions are not so very 
much in conflict. Few of them have been direct adjudications of title, 
and of these, many that have held title to be in the state are explainable 
by looking to the circumstances connected with the grants.® In view 


2 Cobb v. Davenport, 32 N. J. L. 369; Lembeck v. Nye, 47 Oh. St. 336, 24 N. E. 
686; Shively v. Bowlby, 152 U. S. 1, 14 Sup. Ct. Rep. 548; Lamprey »v. Metcalf, 52 
Minn. 181, 53 N. W. 11309. 

3 Smith v. Andrews, [1891] 2 Ch. Div. 678, 693. 

* See Heyward v. Farmer’s Mining Co., 42 S. C. 138, 150, 19 S. E. 963, 970; Hurst 
v. Dana, 86 Kan. 947, 950, 122 Pac. 1041, 1042; Broward v. Mabry, 58 Fla. 398, 409, 
50 So. 826, 830. 

5 See Johnson v. Johnson, 14 Id. 561, 571, 95 Pac. 499, 502. 

6 State v. Laverack, 34 N. J. L. 201; Smith v. San Luis Obispo, 95 Cal. 463, 30 Pac. 


591. 


. Pickering v. Rudd, 1 Stark. 56; Clifton v. Viscount Bury, 4 T. L. R. 8. 
reat v. Lord, 42 Me. 552; Moore v. Sanborn, 2 Mich. 519. 

9 In some cases the deed expressly limits the property by a meander line. John- 
son v. Knott, 13 Ore. 308, 10 Pac. 418. In Washington the constitution has declared 
all rights to subaqueous lands to be in the state. Brace & Hergert Mills Co. v. State, 
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of the actual decisions, therefore, a uniform test for navigability seems 
possible, although the diversity of views expressed by the courts makes 
such a result improbable. The English rule holding that only land under 
tidal waters belongs to the sovereign, coupled with a public right to 
travel over actually navigable waters, is based on reason, is compara- 
tively easy of application, and has been adopted by a number of Ameri- 
can jurisdictions.’ It is submitted that it is much more desirable 
than a test making land titles depend on the uncertainties as to actual 
navigability,"' which is neither based on fundamental reason nor neces- 
sary to secure the rights of the public. 


RECENT CASES. 


ADMIRALTY — Torts — LimmraTIoN oF LIABILITY OF FoREIGN SHIP-Own- 
ERS. — The owners of the British steamship “Titanic” petition to limit their 
liability under the Act of March 3, 1851, U. S. Rev. Stat. §§ 4282-4280, for 
losses resulting from the collision of the ship with an iceberg in mid-ocean. 
Held, that the English, not the American, law governs. The Titanic, 49 N. Y. 
L. J. 685 (U. S. Dist. Ct.). 

The limitation of liability for collisions on the high seas in American law is 
based wholly on statute. In the case of The Scotland, 105 U.S. 24, the American 
statute, as the law of the forum, was held applicable to a collision between an 
American and an English ship. The law of the forum was also applied where a 
Belgian and a Norwegian vessel collided. The Belgenland, 114 U.S. 355. In both 
cases, however, exceptions were indicated. If the laws limiting liability for col- 
lisions were the same in the countries to which two foreign ships of different 
nationalities belonged, the law of the forum would yield to the law of the flag; 
a fortiori, if the vessels belonged to the same foreign country. These seem cor- 
rect on the theory that the same or similar foreign law has followed both ships. 
Logically, the case of an English ship stranding on English soil comes within 
such a rule. Contra, The State of Virginia, 60 Fed. 1018. The case of an 
English ship, striking an iceberg, is an equally clear case for applying the law 
of the flag. A broad construction, in substance making the act a mere pro- 
cedural limitation in favor of all ship-owners sued in federal courts, has been 
given to the Harter Act, which creates a similar limitation of liability for loss 
due to faulty navigation. The Chattahoochee, 173 U.S. 540. Such an interpre- 
tation, however, has never been put upon the Act of 1851. 


42 Wash. 326, 95 Pac. 278. A number of decisions in the northwestern states have 
been based on the idea that the meander lines of the federal surveys were necessarily 
the boundaries of riparian property. See Kinkead v. Turgeon, 74 Neb. 573, 109 N. W. 
744. As to the Great Lakes, it would seem that a reasonable construction of grants 
conveying property bordering thereon would make the shore line the boundary. In 
many other cases historical reasons have decided the titles, as, for example, royal 
grants, etc. But it would seem that decisions of this sort would not be inconsistent 
with a uniform test for navigability, however conflicting the language used by the 
courts may be. 

10 Kinkead v. Turgeon, 74 Neb. 573, 109 N. W. 744; Cobb v. Davenport, 32 N. J. L. 
369; Lattig v. Scott, 17 Id. 506, 107 Pac. 47; Farris v. Bentley, 141 Wis. 671,124 N. W. . 
1003; Hardin v. Jordan, 140 U. S. 371, 11 S. Ct. 808; Webber v. Pere Marquette 
Boom Co., 62 Mich. 626, 30 N. W. 469; Browne v. Chadbourne, 31 Me. 9. 

™ See Hurst v. Dana, 86 Kan. 947-964, 122 Pac. 1041-1047. 
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AcENncy — AGENts’ To Persons — LIABILITY ON Con- 
TRACT FOR PARTLY UNDISCLOSED PRINCIPAL. — The defendant, a hotel porter, 
called the plaintiff, a cabman, for a customer who later changed his mind and 
refused to take the cab. Held, that the plaintiff may recover. Jsaacs v. 
Allen, 48 L. J. 501. 

The facts show that an action on the contract by the third party against 
the agent of a partly undisclosed principal is anomalous and not based on any 
real agreement between the parties. It is, however, well established law. 
Argersinger v. Macnaughton, 21 N. E. 1022, 114 N. Y. 535; Horan v. Hughes, 
129 Fed. 248, 1005. It can be said in favor of this action that it works practical 
justice by offering the third party some other security than the credit of an 
unknown principal. The present defendant might well have been relieved, 
however, on the ground that he acted as an automaton, or messenger, rather 
than as an agent; and that no reliance was placed on his responsibility for the 
performance of the contract. : 


BANKRUPTCY — PROPERTY PASSING TO TRUSTEE — LIFE INSURANCE POLI- 
cies. — A bankrupt had a life insurance policy payable to his executors, ad- 
ministrators, or assigns, which, however, had been pledged to the amount of 
its cash surrender value. Section 75 a (5) of the Bankruptcy Act provides that 
by paying his trustee the cash surrender value of his policy he may retain it. 
Held, that the policy does not pass to the trustee. Burlingham v. Crouse, 33 
Sup. Ct. 564. 

The court proceeds upon the theory that as the bankrupt is to keep his in- 
terest over and above the cash surrender value, there is no occasion here for 
paying anything, because he has not any interest up to that amount. A deci- 
sion to the same effect when the principal case was in the lower court was 
approved in 24 Harv. L. REv. 317. 


CARRIERS — DISCRIMINATION AND OVERCHARGE — RIGHT TO COLLECT 
BALANCE OF LEGAL RATE FROM CONSIGNEE WHEN LOWER RaTE was ORIGI- 
NALLY CHARGED. — The plaintiff collected from the defendant by mistake 
an amount lower than the rate published in accordance with the Interstate 
Commerce Act. The consignee was the commission agent of the consignor 
and had already accounted to his principal, — this relationship being unknown 
to the plaintiff when the goods were delivered. The plaintiff now sues the 
consignee for the balance of the legal rate. Held, that the plaintiff cannot 
recover. Pennsylvania R. C. v. Titus, 142 N. Y. Supp. 43 (App. Div.). 

In Massachusetts a case arose having exactly the same facts as those in the 
New York case above. Held, that the plaintiff can recover. New York, 
N. H. & H. R. Co. v. York & Whitney Co., 102 N. E. 366 (Mass.). 

When a carrier by mistake, or even intentionally, quotes a lower rate than 
that published in accordance with the provisions of section 6 of the Interstate 
Commerce Act (Act Feb. 4, 1887, C. 104, 24 Stat. 380; Amend. Act, June 29, 
1906, C. 3591, 34 Stat. 586), the carrier can demand the lawful rate before 
surrendering the goods. Gulf, etc. Ry. v. Hefley, 158 U. S. 98; Southern Ry. v. 
Harrison, 119 Ala. 539, 24 So. 552. It can sue for the unpaid balance after the 
goods have been delivered. Union Pacific R. Co. v. American Smelting & Refin- 
img Co., 202 Fed. 720. And the carrier is not liable to the shipper for negli- 
gence in quoting the lower rate. Texas & Pacific Ry. Co. v. Mugg, 202 U.S. 
242; Illinois Central R. Co. v. Henderson Elevator Co., 226 U.S. 441. Upon 
a true analysis the rights and liabilities of employer and carrier arise by way of 
relation and not by way of contract. See 1 WYMAN, PuBLIC SERVICE CorPo- 
RATIONS, § 331 ef seg. Therefore whoever enters into a relation with a carrier 
must pay the legal freight rate, since this payment is one of the duties incident 
to the relation. Any contract for a lower rate does not alter this duty, 
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as the statute is construed. The relation of carrier and employer between the 
company and the consignor is not exclusive of the same relation between the 
company and the consignee. The consignor may be bound by the tender of 
the goods for carriage. Great Western Ry. Co. v. Bagge, L. R. 15 Q. B. D. 625. 
The consignee may be bound by the acceptance of the goods. Union Pacific 
R. Co. v. American Smelting & Refining Co., supra; Davison v. City Bank, 57 
N. Y. 81. See 2 Hurcuinson, CARRIERS (3 ed.), § 807 e¢ seg. The fact that 
the consignee is the agent of the consignor does not prevent the relationship 
from arising unless the carrier knew this fact, since the identity of the em- 
ployer depends upon the reasonable impression of the carrier. Sheets v. 
Wilgus, 56 Barb. 662. The court in the New York case admits the lia- 
bility of the consignor for the full legal rate, but denies the liability of the 
consignee for any amount in excess of the freight bill. The consignee 
entered the relationship just as did the consignor, and if he is bound at 
all, why is he not bound to the same extent as the consignor? Union Pacific 
R. Co. v. American Smelting & Refining Co., supra. It is difficult to see any 
reason why the consignee and not the consignor can employ as a defense 
either a contract to carry at an illegal rate or an estoppel which would force 
the plaintiff to do that which he is forbidden by statute. This would seem 
more clearly true, since in both cases the bill of lading said, “Owner or con- 
signee shall pay freight.” The result of the Massachusetts case seems neces- 
sary to preserve the integrity of the act. 


CARRIERS — PERSONAL INJURIES TO PASSENGERS — INSULTS BY A SER- 
VANT. — In response to the plaintiff’s demand for a seat on the defendant’s 
train, the conductor in a sarcastic manner said in the hearing of other passen- 
gers that he would ask a lady friend of his to give up hers. Held, that the plain- 
tiff may recover for mental humiliation and also have punitive damages. 
Cave v. Seaboard Air Line Ry., 77 S. E. 1017 (S. C.). 

For a discussion of the principles involved see 15 Harv. L. REv. 670. The 
decided cases relate to insults of a somewhat coarser kind. The allowance of 
punitive damages in the principal case is an eloquent tribute to South Caro- 
lina chivalry. 


ConFiict oF Laws — REMEDIES: PROCEDURE — StaTuTORY Tort — Ac- 
TION BARRED BY LiwITATION CLAUSE IN Statute. —A statute in Illinois 
gave a right of action for death by wrongful act, but provided that such action 
must be brought within a year. The plaintiff brought suit in Iowa upon the 
Illinois statute, but amended his declaration in an essential particular after 
the year had passed. By Illinois decisions the amendment as well as the origi- 
nal declaration had to be filed within a year, or else the action was held not 
to have been brought within the year. Held, that the action was commenced 
tie). the year. Knight v. Moline, E. M. & W. Ry. Co., 140 N. W. 839 

a.). 

In general, statutes of limitation affect the remedy only, not the right. There- 
fore an action barred by the /ex loci may be maintained in a foreign state if not 
barred by the law of that state. Le Roy v. Crowninshield, 2 Mason 151, Fed. 
Cases 8, 269; Finch v. Finch, 45 L. J. Ch. N. s. 816. But where the statute 
creating the right of action also prescribes a time within which suit must be 
brought, the limitation is a condition of the cause of action and the expiration 
of the period extinguishes the right. Davis v. Mills, 194 U.S. 451, 24 Sup. Ct. 
Rep. 692; Boyd v. Clark, 8 Fed. 849. Thus the limitation in this class of cases, 
being one of substantive law, is governed by the /ex loci delicti. Boston and 
Maine R. R. v. Hurd, 108 Fed. 116, 47 C. C. A. 615; The Harrisburg, 119 U.S. 
199, 7 Sup. Ct. Rep. 140. Questions of procedure, however, are necessarily 
decided by the lex fori. Bank of United States v. Donnally, 8 Pet. 361; Heaton 
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v. Eldredge, 56 Ohio St. 87, 46 N. E. 638. “Commencement” of an action 
is a term of art in the law of procedure, and consequently the question of when 
an action based upon an amended pleading is commenced, is governed by the 
Iowa law. Bank of United States v. Donnally, supra. Once admitting the 
propriety of deciding this question by the /ex fori, the substantive law of Illi- 
nois as to limitation is in no way violated, since the action is begun within the 
year. Therefore the decision of the principal case seems correct. 


CONSTITUTIONAL Law — DuE Process oF Law — SERVICE UPON A CorR- 
PORATION OUTSIDE OF STATE. — Under a statute in South Dakota, providing 
for service of process upon corporations, in an action for damages for breach of 
contract to convey land, service was made on the defendant, a domestic cor- 
poration of South Dakota, by delivery of summons and complaint at the Iowa 
residence of the treasurer, the other officers of the corporation having resigned. 
Held, that the service was due process of law to support a default judgment. 
aD) Lyman Land & Investment Co., 141 N. W. 979, S. c. 138 N. W. 957 

Interpreting the statute as authorizing service “within or without” the state 
in such a case, the court argues that a domestic corporation is always resident 
and within the jurisdiction of the state. Hence service of process amounts to a 
mere notice of an action to give an opportunity to defend the same. Any rea- 
sonable means of notification may be authorized, since there is no attempt to 
cite into court any individual outside of the court’s jurisdiction. The conclu- 
sion of the court, however, may be reached in a less involved way. Corpora- 
tions are artificial units created by legislative act. Any state may prescribe 
its own terms for admitting foreign corporations within its territorial limits. 
Philadelphia Fire Association v. New York, 119 U. S. 110; Pembina Mining 
Co. v. Pennsylvania, 125 U.S. 181. By statute the powers and control of domes- 
tic corporations may be revised by subsequent legislation. And a reasonable 
method of service may therefore be established by the state as a term of the 
continued existence of a domestic corporation. Now provisions for service upon 
a corporation are in substance provisions for substituted service. Hence ser- 
vice by publication or by mailing a copy of summons to the office of the cor- 
poration has been upheld as reasonable. Clearwater Merc. Co. v. Roberts, etc. 
Shoe Co., 51 Fla. 176, 40 So. 436; Nelson v. C. B. & A. R. Co., 225 Il). 197, 80 
N. E. tog. Consequently the power of the state should extend to providing 
such reasonable procedure for creatures of its own legislature, as was provided 
in the principal case. 


CoNsTITUTIONAL LAw — PRIVILEGES AND Immunities: LEGISLA- 
TION — CitT1Es CLASSIFIED FOR PurPosES OF ELEcTION Law. — The Pennsyl- 
vania constitution prohibited “local or special” legislation regulating the 
holding of elections. A statute provided for the government of cities having 
less than a given population by a commission to be chosen by a special process 
of non-partisan election. Held, that the statute is constitutional. Common- 
wealth ex rel. Jackson v. Corl, 61 Pitts. Leg. J. 513 (Pa. C. P.); Commonwealth 
ex rel. Kessler v. Moore, 61 Pitts. Leg. J. 481 (Pa. C. P.). Contra, Common- 
cme ex rel. Vannatta v. Fayette County Commissioners, 61 Pitts. Leg. J. 465 

Pa. C. P.). 

A law is general if it applies one rule to all like cases: it is local or special 
only if it treats differently cases between which there is no “substantial dis- 
tinction having a reference to the subject matter” of the law. See State ex rel. 
Richards v. Hammer, 42 N. J. L. 435, 440; People ex rel. Davis v. Nellis, 249 
lll. 12, 23, 94 N. E. 165, 170. What are substantial distinctions between cases 
justifying different legal results can be determined only by the judgment 
born of experience. A court, confronted with this question, can do no more 
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than decide whether, in the light of its judicial knowledge, the distinction 
drawn by the statute seems reasonable. No rational ground suggests itself for 
confining non-partisan elections to cities of any particular size, as such. Wan- 
ser v. Hoos, 60 N. J. L. 482, 38 Atl. 449. But cf. State ex rel. Crow v. Fleming, 
147 Mo. 1, 44S. W. 758; Ladd v. Holmes, 40 Ore. 167, 66 Pac. 714. But pop- 
ulation furnishes a basis for differences in organization. Hence commission 
government may be confined to cities of a certain size. State ex rel. Hunt v. 
Tausick, 64 Wash. 69, 116 Pac. 651. Since commission government requires 
non-partisan officers more imperatively than does the bicameral system, it 
would seem that non-partisan elections in commission-governed cities may co- 
exist with partisan elections in cities differently organized consistently with 
the constitutional requirement of uniformity. If so, the present statute should 
be sustained. 


CorPORATIONS — TorTS AND CRIMES — CRIMINAL LIABILITY OF CORPORA- 
TION — CrimINAL Act OF AGENT FORBIDDEN BUT WITHIN SCOPE OF AU- 
THORITY. — The defendant’s agent aided in the sale of liquor, contrary to the 
U.S. PENAL Conk, § 239. This was within the scope of the agent’s authority, 
but was forbidden by the defendant’s regulations. The jury were charged that 
the defendants were criminally responsible for such acts. Held, that the in- 
struction was wrong. John Gund Brewing Co. v. United States, 204 Fed. 17. 

There is a tendency at present to hold a corporation criminally liable even 
where mens rea is required. See 20 Harv. L. REv. 321; 22 Harv. L. REV. 537. 
While courts may have been loath to impose the stigma of criminality on an 
individual for the fault of his agent, no such considerations apply to corpora- 
tions where a conviction can result only in a fine. 


CrimiInaAL Law — PLEAS — WITHDRAWAL OF PLEA oF — The 
defendants in a criminal prosecution were induced to plead guilty, by the rep- 
resentation of the prosecuting attorney that the court would impose a light 
sentence. A heavy sentence, however, being imposed, the defendants moved 
for permission to withdraw the plea and plead not guilty. The trial court 
denied the motion. Held, that the sentence be vacated and the defendants per- 
mitted to withdraw the plea. Griffin v. State, 77 S. E. (Ga.) 1080. 

The plea of guilty, being a confession in open court and a waiver of trial, has 
always been received with great caution. The court must see that the defend- 
ant thoroughly understands the situation and acts voluntarily before receiv- 
ing it. Gardner v. People, 106 Ill. 76; State v. Stephens, 71 Mo. 535. When- 
ever the accused through ignorance, fraud, or intimidation has been induced to 
plead guilty he should be permitted to withdraw the plea. Myers v. State, 115 
Ind. 554, 18 N. E. 42; Swang v. State, 2 Cold. (Tenn.) 212. This may be done 
at the discretion of the trial court before sentence. Rex v. Plummer [1902], 
2 K. B. 339. In some jurisdictions this right is granted by statute. State v. 
Kraft, 10 Ia. 330; People v. Richmond, 57 Mich. 339, 24 N. W. 124. The same 
reasons would apply in favor of withdrawing a plea of guilty after sentence, 
and in America it is generally permitted. City of Salina v. Cooper, 45 Kan. 12, 
25 Pac. 233; Little v. Comm. 142 Ky. 92, 133 S. W. 1149. Contra, Regina v. 
Sell, 9 Car. & P. 346. Whether this is so far within the court’s discretion as 
not to be subject to review by an appellate court is a question of local practice. 
In some jurisdictions such rulings by the lower court are not open to review. 
Comm. v. Tucker, 189 Mass. 457, 76 N. E. 127. But judicial discretion is not 
usually regarded as an arbitrary power. State v. McNally, 55 Md.559. Where 
the circumstances are such as to make the ruling of the lower court in denying 
the motion a clear abuse of its discretion, the ruling should be subject to review 
on appeal. Deloach v. State,77 Miss. 691, 27 So. 618; City of Salina v. Cooper, 
supra. See 14 Harv. L. REV. 609. 
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DAMAGES — MENTAL DISTRESS AS ELEMENT OF DAMAGE — PARASITIC 
DamaGEs IN AcTION OF Trespass. — The plaintiff’s landlord, wrongfully 
entering her premises, frightened her badly by a violent disturbance. There 
was no physical injury either simultaneous with the fright or resulting from it. 
Held, that in an action for the wrongful entry the plaintiff may recover for 
her mental suffering. Nordgren v. Lawrence, 133 Pac. 436 (Wash.). 

The principal case does not involve the question of whether mental suffer- 
ing is sufficient damage to sustain a cause of action for negligence without 
physical impact. Cf. Spade v. Lynn & Boston R. Co., 168 Mass. 285. It rests 
on the principle, now quite widely accepted, that where an independent cause 
of action exists, mental suffering is a proper element of damage. Bouillon v. 
Laclede Gaslight Co., 129 S. W. 401, 148 Mo. App. 462; Tennessee Cent. R. Co. 
v. Brasher’s Guardian, 97 S. W. 349, 29 Ky. Law Rep. 1277. A common 
illustration is a suit for wrongful ejection from railway premises under humili- 
ating circumstances. Davis v. Tacoma Ry. & Power Co., 77 Pac. 209, 35 Wash. 
209. Another is the mutilation or the disinterment of a corpse. Larson v. 
Chase, 50 N. W. 238, 47 Minn. 307. The limitation, that the mental suffering 
must have been wilfully inflicted, seems to be applied in some jurisdictions. 
Wyman v. Leavitt, 71 Me. 227; Buchanan v. Stout, 108 N. Y. Supp. 38. It is 
submitted that this is incorrect. Granting that the act was wrongful in the 
legal sense, and that fright is damage, the plaintiff should recover for all proxi- 
mate mental suffering. The danger, made much of in analogous cases, of a 
multitude of groundless suits based on mental injury alone is not present here, 
since the plaintiff is already in court on a good cause of action. Cf. Spade v. 
Lynn & Boston R. Co., 168 Mass. 285; Dulieu v. White, 2 K. B. 669. The 
fact that such damages would not have been allowed in a technical action of 
trespass does not seem to trouble modern courts. 


DeatH BY WroncFUL Act — DAMAGEs IN StatuToRY ACTION — RIGHT OF 
DAUGHTER NOT SUPPORTED BY FATHER, TO SUE FOR HIS DEATH. — An ad- 
ministratrix sues under the Employers’ Liability Act for death negligently 
caused. One of the beneficiaries was a married daughter who had not been 
supported by the deceased. Held, that there can be no recovery for the benefit 
of the non-dependent child. Gulf, Colorado, & Santa Fe R. Co. v. McGinnis, 
228 U. S. 173. 

This case is interesting as showing that the Supreme Court regards recovery 
under the Employers’ Liability Act as a new right given to the beneficiaries 
through the administrator as representative, and not as a right left as a legacy 
by the deceased. It being a right of the beneficiaries, damage to them must 
be shown for a recovery. For a discussion of the principles here involved, see 
21 Harv. L. REv. 636. 


DEATH BY WRONGFUL Act — DEFENSES TO STATUTORY LIABILITY — ErF- 
FECT OF CONTRIBUTORY NEGLIGENCE OF BENEFICIARY. — Under the New 
York statute an administrator sues a street railway company for negligently 
causing the death of his intestate. The administrator was the sole beneficiary 
under the death statute, and his negligence had contributed to the disaster. 
Held, that the plaintiff may recover. McKay v. Syracuse Rapid Transit Co., 
tor N. E. 885 (N. Y.). 

There are two types of death statutes. When the right of action is given to 
the next of kin as such, it is law everywhere that his contributory negligence 
will bar. St. Louis, 7. M. & S. R. Co. v. Freeman, 36 Ark. 41; Baltimore & 
Ohio R. Co. v. The State, 30 Md. 47. When the right of action is given to the 
administrator for the benefit of the next of kin, here again the weight of author- 
ity is that the contributory negligence of the beneficiary is a bar. Richmond, 
etc. R. Co. v. Martin’s Adm’r, 102 Va. 201. In a few jurisdictions, however, 
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the right of action is regarded as if it were that of the deceased, and recovery 
is allowed in spite of the beneficiary’s contributory negligence. Warren v. 
Manchester St. Ry., 70 N. H. 352, 47 Atl. 735; Wymore v. Mahaska Co., 78 Ia. 
396. The decision of the principal case settles the New York law, which had 
previously been in an uncertain state, in favor of recovery by the negligent 
beneficiary. On theory the recovery is essentially a compensation to the next 
of kin, the interposition of the administrator being a mere matter of procedure. 
This is further illustrated by the refusal to allow one not dependent on the 
deceased to recover under the federal statute. See 27 Harv. L. REv. 87. 
To allow this recovery when the beneficiary has been guilty of contributory 
negligence is to compensate him at the expense of his co-tortfeasor. See 21 
Harv. L. REv. 636. 


FEDERAL COURTS — JURISDICTION AND POWERS IN GENERAL — JURIS- 
DICTION WHERE STATE Court INTERPRETS FEDERAL STATUTES TOO BROADLY. 
— The plaintiff as administratrix sued the defendant company for damages 
occasioned by the death of her husband while in its service, relying upon the 
federal “Hours of Service Act” and “Employer’s Liability Law.” The de- 
fendant requested a verdict directed in its favor, which was refused. A judg- 
ment for the plaintiff was affirmed by the Supreme Court of Kentucky. 145 
Ky. 427, 140 S. W. 672. The defendant now seeks a writ of error from the 
United States Supreme Court. Heldjthat the Supreme Court has jurisdiction. 
St. Louis, I. M. & S. R. Co. v. McWhirter, 33 Sup. Ct. 858. 

When an action is begun in a federal court the case may be taken directly 
to the Supreme Court upon any constitutional question, irrespective of the 
lower court’s decision. Act of March 3, 1891, c. 517, § 5; 26 Stat. AT LARGE, 
828. But a writ of error to a state court can only be had when a party claims 
and is denied some federal right. U.S. Rev. Stat, § 709; U.S. Comp. Star. 
1901, 575; JUDICIAL CopE, § 237. The original purpose of allowing the Su- 
preme Court this power of review was to prevent impairment of federal au- 
thority. See Commonwealth Bank of Ky. v. Griffith, 14 Peters (U.S.), 56, 
58. Where the federal right is sustained, there is no necessity for review upon 
this score, and it was felt that to allow either party to appeal might put too 
much power in the hands of the federal courts. Gordon v. Caldcleugh, 3 
Cranch (U.S.), 268; Missouri v. Andriano, 138 U. S. 496. See Hale v. 
Gaines, 22 Howard (U.S.), 144, 160. But fear of encroachment on state 
power by federal courts is now past. Indeed it has been felt desirable that 
legislation be enacted giving both parties the right to come before the Supreme 
Court on a federal question, in order to secure prompt and uniform con- 
struction of federal statutes. See PROCEEDINGS OF AMERICAN BAR ASSOCIATION, 
1911, 462, 469. The serious objection to the proposal is the consequent 
addition to the work of an already over-burdened Supreme Court. See Pro- 
CEEDINGS OF AMERICAN BAR ASSOCIATION, supra, 482. To justify the de- 
cision in the principal case, the statute involved would have to be said to give 
or secure rights to both parties. Language, in previous cases, might lay a foun- 
dation for the construction that each party has a right to have his rights 
under the statute construed by the Supreme Court. Seaboard Air Line Ry. v. 
Duvall, 225 U.S. 477, 486, 32 Sup. Ct. 790; St. Louis, I. M. & S. R. Co. v. 
Taylor, 210 U. S. 281, 293, 28 Sup. Ct. 616. This seems hardly a permissible 
construction in the light of the above cases, especially as the defendant claimed 
the benefit of no exception or proviso. 


History OF LAW — PROCEDURE AND Courts — Ricut oF Court TO HEAR 
NULLITY Suit in CAMERA. — A proceeding to nullify a marriage on the ground 
of the husband’s impotence was heard in camera by order of the judge. Later 
the wife to protect her reputation secured transcripts of the evidence given and 
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sent them to various persons. For this she was found guilty of contempt. 
She now appeals to the House of Lords. Held, that the court had no juris- 
diction to hear nullity suits in camera. Scott v. Scott, [1913] A. C. 417. 

In early England the general public were required to pay a fee to gain 
admission to a court of law. 2 Bouvier’s Law Dictionary (Rawle’s 
edition), 548. But common-law courts are today generally open to the 
public. Nullity proceedings, however, were heard originally in the eccle- 
siastical courts, where witnesses were examined in private and their evidence 
taken by depositions. See SHELFORD, MARRIAGE AND DIVORCE, p. 522; 
ConseT, EccLtes PRACTICE, pt. 3, c. 4, § 3, (5). In 1857 such proceedings 
were transferred by statute to a new court of “Divorce and Matrimonial 
Causes.” 20 & 21 Vict. c. 85, § 6. At first some doubt was expressed as to 
this court’s right to conduct proceedings in private as the ecclesiastical courts 
had done. Barnett v. Barnett, 29 L. J. (P. & M.) 28 (1859); A (falsely 
called C) v. C, 1 Sw. & Tr. 605, 29 L. J. (P. & M.) 29 (1850). Later, how- 
ever, it was decided that by § 22 of the act this new court inherited that 
power. SeeC v.C, L. R. 1 P. & M. 640 (1869); Av. A, L. R. 3 P.& M. 230 
(1875); Dv. D, [1903] P. 144. The present decision in ‘turn overthrows this 
ruling. The House of Lords reasons that while § 22 declares the new court 
shall proceed as nearly as possible according to the rules of the former ecclesi- 
astical courts, that § 46 providing that witnesses shall “be sworn and examined 
orally in open court” abolishes the practice of private examination and pro- 
ceedings. In view of the express language of § 22, however, a better construc- 
tion of § 46 would seem to be that while the cumbersome and expensive prac- 
tice of taking depositions is to be changed to the more convenient viva voce 
testimony before a judge, the right of the judge to hear the testimony in 
private is not thereby abolished. But viewed merely as a common-law ques- 
tion it would seem that any court should have power at its discretion to hear 
in private testimony demoralizing to the public or embarrassing to a testifying 
witness. The House of Lords denies any such discretionary right, but lays down 
as a rule that private hearings should be given only in cases where the attain- 
ment of justice would otherwise be rendered doubtful. If this includes only cases 
of wardship, lunacy, and trade secrets, where private hearings have always been 
given, the rule laid down seems too narrow. Construed broadly, however, this 
language amounts practically to the granting of a discretionary power. Al- 
ready this interpretation has been adopted by the English divorce court in a 
subsequent case where the public were ejected because a witness was visibly 
embarrassed by their presence. Moosbrugger v. Moosbrugger, 1913 T. L. R. 658. 
The House of Lords seems to fear that injustice may be caused by granting 
private hearings. But this objection is hardly valid where, as in the principal 
case, both parties desire such form of proceeding. In the United States divorce 
proceedings in many jurisdictions are regulated by statute. See Cross v. Cross, 
55 Mich. 280; Hobari v. Hobart, 45 Ia. 501. But elsewhere it would seem that 
a judge should at least have the right in his discretion to hear such cases in 
private if the parties desire it. 


Homiciwe — DEFENSES — ProvocaTION — ILLIcIT INTERCOURSE OF BE- 
TROTHED. — The defendant killed his betrothed in a passion aroused by her 
confession of illicit intercourse during their engagement. Under the instruc- 
tions the jury was not permitted to reduce the crime to manslaughter on this 
account. Held, that the charge, in substance, was correct. King v. Palmer, 
[1913] 2 K. B. 29. 

The existence of malice aforethought in a homicide case is as properly a 
matter of fact for the jury as the doing of the act. Maher v. People, 10 Mich. 
212; see 1 East P. C. 222. But the English judges early laid down a rule 
which forbade the j jury to infer absence of malice aforethought from the pro- 
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vocation offered by words of infamy or reproach. Mawgridge’s Case, 17 Cob- 
bett’s St. Tr. 57. Words, which, in contradistinction to abusive epithets, are 
a mere vehicle to convey intelligence of the fact which actuates the crime, 
were not included in the original rule. So where the homicide of the husband 
is reduced by his having come upon his wife in the adulterous act, her con- 
fession of misconduct is recognized as having the same effect. See Reg. v. 
Rothwell, 12 Cox C. C. 145; Rex v. Jones, 72 J. P. 215. It is submitted 
that this should not be arbitrarily restricted to the case of a wife, but that 
where the killing immediately follows the discovery of a fiancée in such an 
act, or her confession of it, the jury should be permitted to find an absence 
of malice aforethought. The result which the court achieves can only be ex- 
plained as a blind application of the rule of thumb that words in themselves are 
not sufficient provocation. 


HusBAND AND WIFE — RIGHTS AND LIABILITIES OF WIFE AS TO THIRD Par- 
TIES — ALIENATION OF AFFECTION — NECESSITY OF MALIce. — The plain- 
tiff’s husband was induced to leave her, as a result of advice given to him by 
the defendant. The court below refused to instruct the jury that the wife need 
not prove malice on the part of the defendant in order to recover. Held, that 
the refusal was correct. Geronimi v. Brunelle, 102 N. E. 67 (Mass.). 

Most jurisdictions now extend to a wife the protection which has always 
been afforded a husband in the analogous case, holding that she has a property 
right in the consortium of her spouse, for the deprivation of which she may 
bring suit under the married women’s enabling acts. Foot v. Card, 58 Conn. 1, 
18 Atl. 1027; Warren v. Warren, 89 Mich. 123, 50 N. W. 842. The interven- 
tion of the husband’s voluntary act does not break the causation, for a result 
intended by the defendant cannot be considered remote. Lumley v. Gye, 2 E. 
& B. 216; Angle v. Chicago, St. Paul, Minn., & Omaha Ry. Co., 151 U.S. 1. 
A primé facie case thus having been made against him an affirmative justifica- 
tion is required of the defendant. Mogul Steamship Co. v. McGregor, 23 Q. B. 
D. 598; Walker v. Cronin, 107 Mass. 555. Such justification has been univer- 
sally predicated upon the affection which binds a parent and child or upon 
the duties of a guardian to his ward. Huling v. Huling, 32 Ill. App. 519; 
Tucker v. Tucker, 74 Miss. 93, 19 So. 955. But in the principal case there is 
no relationship upon which such a justification can be based. A true analysis 
of cases of this character shows that malice or motive becomes important only 
where there is a justification to be negatived. Williams v. Williams, 20 Col. 51, 
37 Pac. 614; Gernerd v. Gernerd, 185 Pa. 233. However, the principal case 
seems to stand for the novel proposition that good motive in itself justifies a 
primé facie wrong, which has been repudiated in the analogous case of procur- 
ing the breach of a contractual right. S. W. Miners’ Federation v. Glamor- 
gan Coal Co., L. R. (1905) A. C. 239. There seems to be no logical reason 
for distinguishing the two wrongs so as to make such a fundamental difference 
in the nature of the defenses allowed. 


ILLEGAL CoNTRACTS — CONTRACTS SUPPORTED BY AN ILLEGAL OR IMMORAL 
CONSIDERATION — CESSATION OF ILLIcIT COHABITATION — The plaintiff, hav- 
ing lived in illicit cohabitation with the defendant, agreed under seal to pay 
over to him certain money. This seems to have been in return for the defend- 
ant’s promise to marry her. The defendant refused to marry her, and the 
plaintiff seeks to have the agreement to pay the money cancelled. Held, that 
cancellation will not be decreed, the contract being void. Pepperas v. Le Duc, 
24 O. W. R. 563, 4 O. W. N. 1208. 

Where future illicit cohabitation is the consideration for a contract, such is 
void as against public policy. Potter v. Gracie, 58 Ala. 303. But a promise 
made during illicit cohabitation is not necessarily tainted. McGuitty v. Wilhite, 
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247 Mo. 163, 152 S. W. 598. However, past illicit cohabitation is not sufficient 
consideration to support a promise. Binnington v. Wallis, 4 B. & Ald. 650. 
Nor will the moral obligation arising from such be good consideration. Last- 
wood v. Kenyon, 11 A. & E. 438. But if supported by other good consideration, 
or under seal, such a contract is enforceable. McGuitty v. Wilhite, supra; Brown 
v. Kinsey, 81 N. C. 245. A fortiori, a promise made in consideration of the 
cessation of past illicit cohabitation is not void for illegality, there being noth- 
ing in such a promise contrary to public policy, but rather otherwise. A con- 
tract made to end these relations by marriage, as a matter of policy, should be 
even more favorably regarded by the law. Hotchkins v. Hodge, 38 Barb. (N. Y.) 
117. Clearly such a contract is valid from the point of view of consideration 
since both sides agree to do something they are not bound to do. It is sub. 
mitted, therefore, that the court erred in concluding that the agreement was void. 


INJUNCTION — Acts RESTRAINED — FORMER EMPLOYEE SOLICITING OLD 
CUSTOMERS FOR RivaL. — The plaintiff laundry company employed the de- 
fendant as a collector and gave him lists of certain of its customers. The de- 
fendant agreed not to solicit these customers for any other concern. Later 
he left the plaintiff’s employ and began to canvas the same customers for a 
rival laundry. Held, that the defendant will be enjoined from soliciting or re- 
ceiving laundry from any of the above customers. Empire Steam Laundry v. 
Lozier, 130 Pac. 1180 (Cal.). 

The court disregards the agent’s contract with the plaintiff and grants the 
injunction on the broad ground of preventing a breach of fiduciary duty. In 
closely analogous cases injunctions were granted against disclosure of trade 
secrets, on that ground. Morison v. Moat, 9 Hare 241; Peabody v. Norfolk, 
98 Mass. 452. True, some courts in these cases find an implied contract not 
to disclose, or argue that trade secrets are property rights which equity pro- 
tects; but the first explanation is a mere fiction, and the “property right’’ is 
protected against violation by the fiduciary only. See 11 Harv. L. REv. 262. 
On the grounds of a fiduciary relationship, the disclosure of confidential commu- 
nications by an attorney, or the use and publication of private codes by one 
other than the originator, have been enjoined. vitt v. Price, 1 Sim. 483; 
Simmons Hardware Co. v. Waibel, 1 So. Dak. 488, 47 N. W. 814. Contra, 
Reuter’s Telegram Co. v. Byron, 43 L. J. Ch. 661. Similarly the use of lists of 
customers may beenjoined. Robb v. Green, [1895] 2Q. B. 1; Stevens v. Stiles, 29 
R. I. 399, 71 Atl. 802. Cf. Lamb v. Evans, [1893] 1 Ch. D. 218. But the principal 
case not merely prohibits the use of the plaintiff’s lists, but enjoins all soliciting 
of customers whose names appeared there. The question, however, is substan- 
tially the same whether the agent makes use of the lists themselves, or of knowl- 
edge which he has acquired from them. The test in either case should be whether 
the lists were given to the agent in a fiduciary capacity. This is a question to 
be determined from the facts of the particular case, and any breach of the duty 
so imposed should be restrained. Witkop & Holmes Co. v. Boyce, 64 Misc. 
(N. Y.) 374, 118 N. Y. Supp. 461; Salomon v. Hertz, 40 N. J. Eq. 400, 2 Atl. 379. 


Injunctions — Acts ENJOINED — Suit IN ForEIGN JuRISDICTION. — The 
plaintiff had brought an action against the defendant in New York. While 
this was still pending, the plaintiff brought another action against the defend- 
ant on the same cause of action in North Carolina, the defendant’s domicile. 
The defendant seeks an injunction restraining the plaintiff from further prose- 
cution of the New York suit, on the ground that an attachment had been wrong- 
fully sued out in New York and that there had been no personal service on 
the defendant in that state. Held, that the injunction will not be granted. 
Carpenter, Baggott & Co. v. Hanes, 77 S. E. 1101 (N. C.). 

Formerly the view prevailed that a court of equity would never enjoin the 
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further prosecution of a suit commenced in a foreign jurisdiction. Love v. 
Baker, Freem. Ch. 125, 1 Ch. Cas. 67; Carroll v. The Farmers’ & Mechanics’ 
Bank, Har. (Mich.) 197; Mead v. Merritt, 2 Paige (N. Y.) 402. This 
view apparently obtains in Illinois to-day, on the ground that any other rule 
would be inconsistent with interstate harmony. Harris v. Pullman, 84 Ill. 
20. This does not seem to follow, however, as the court of equity is not inter- 
fering with another state’s proceedings; it is simply laying a personal prohibi- 
tion upon the defendant. See 2 Story, Equity JURISPRUDENCE, 13 ed., § 899. 
This is generally agreed to-day, and if necessary, courts will enjoin such suits. 
Lord Portarlington v. Soulby, 3 Mylne & Keen 104; Kempson v. Kempson, 58 
N. J. Eq. 94. See 15 Harv. L. Rev. 145. But in the absence of fraud or . 
manifest injustice, the court will generally, in its discretion, refuse to interfere, 
as its decree may come into conflict with one rendered in the other state. 
Carson v. Dunham, 149 Mass. 52, 20 N. E. 312; The Bank of Bellows Falls v. 
The Rutland & Burlington R. Co., 28 Vt. 470. In the principal case there 
would seem to be no such fraud or inequity as would justify the granting of 
the decree, and the case could be disposed of on this ground. But the court 
refuses the injunction because the defendant is not domiciled in North Caro- 
lina, reasoning that the jurisdiction of equity to enjoin a foreign suit is based 
on the theory that a resident of a state owes obedience to that state and that 
the state has a right to control his personal relations with other citizens of the 
state. This doctrine of allegiance is important in Roman law, but has no 
place in our law. See HOLLAND, ELEMENTS OF JURISPRUDENCE, 9 ed.,401. What 
the court probably means to say is that since an injunction can act only in 
personam, it should not be issued unless the court has some means of enforc- 
ing its decree. If the defendant is not domiciled in the state and has no prop- 
erty in the state which can be sequestered, the court has no means of rendering 
its decree effective and therefore the decision in the principal case seems clearly 
correct. 


INSURANCE — RIGHTS OF APPLICANT—ComPANY LIABLE FOR AGENT’S 
FAILURE TO FORWARD APPLICATION. — The agent of the defendant insurance 
company negligently failed to forward to its home office an application for life 
insurance signed by the plaintiff’s intestate a month before his death. But for 
this neglect the plaintiff’s intestate would have been insured by the defendant. 
Held, that the plaintiff may recover in tort. Duffie v. Banker’s Life Ass’n of 
Des Moines, 139 N. W. 1087 (Iowa). 

The court reasons that because the defendant solicited business “under a 
franchise from the state,” it was bound to give prompt attention to all appli- 
cations. But the mere soliciting of an offer creates no duty to consider it. 
Harris v. Nickerson, L. R. 8 Q. B. 286. And the alleged franchise consists sim- 
ply in the defendant’s charter and license to write insurance. This license, 
like those issued to physicians, is a mere certificate of compliance with the 
police regulations governing the defendant’s business. Commonwealth v. 
Vrooman, 164 Pa. 306, 320, 30 Atl. 217, 220. Certainly neither such a license 
nor a corporate charter imposes, without more, a duty to serve the public. Nor is 
the insurance business in itself a public calling. Any applicant may be re- 
jected, even under statutes forbidding discriminatory rates. See Queen In- 
surance Co. v. State, 86 Tex. 250, 270, 24 S. W. 397, 404. Cf. CopE or Iowa, 
1907, § 1782. No public duty, therefore, bound the defendant to consider this 
application. On the other hand, any person who, at another’s request, enters 
upon the transaction of business in his behalf, is liable, though unpaid, for 
negligence, even though it be non-feasance, in executing his commission. 
Robinson v. Threadgill, 13 Ired. (N. C.) 39; Johnston v. Graham, 14 U. C. 
C. P. 9. Coadon v. Exter-Hall Brokerage Agency, 142 N. Y. Supp. 548. In 
filling out an application the agent acts on behalf of the company. Union 
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Mutual Life Ins. Co. v. Wilkinson, 13 Wall. (U. S.) 222. A fortiori he does so in 
undertaking to forward it to headquarters. It follows that when the de- 
fendant, through its authorized agent, received the application for transmis- 
sion to its home office, it became liable for failure to transmit it, in accordance 
with the principle stated above. This liability, since it grew out of the rela- 
tion of agency toward the applicant, which the defendant assumed, sounds in 
tort. Robinson v. Threadgill, supra. There is no logical difficulty in a corpo- 
ration’s becoming bound to submit an offer to one of its own departments when 
it has actually undertaken so to do. The principal case therefore seems cor- 
rectly decided. Boyer v. State Farmer’s Mut. Hail Ins. Co., 86 Kan. 442, 121 
Pac. 329. 


LIBEL AND SLANDER — PRIVILEGED COMMUNICATIONS — EFFECT ON PRINTER 
oF MALIcE In AutHor. — The plaintiff sued jointly the author and the printer 
of a certain pamphlet, for defamatory statements therein contained. The 
occasion was privileged as regards the author, but he was actuated by malice. 
There was no malice in the printer. Held, that both were jointly liable. Smith 
v. Streatfeild, 29 T. L. R. 707. 

The publisher and the author of defamatory matter can be sued jointly for 
the publication. Munson v. Lathrop, 96 Wis. 386, 71 N. W. 596. Such a pub- 
lication is actionable per se, subject, however, to such defenses as truth and 
privilege. Bromage v. Prosser, 4 B.& C. 247; Ullrich v. New York Press. Co., 
23 Misc. (N. Y.) 168, 50 N. Y. Supp. 788. The reasoning of the present case 
is not free from the confusion which has followed the doctrine of legal malice, 
and its rebuttal by proof of privilege. See Jackson v. Hopperton, 12 Wkly R. 
913. The result can be reached by straightforward reasoning without reverting 
to any such antique fiction. See 60 Univ. of Pa. L. Rev. 365. In the princi- 
pal case the printer published at his peril. He himself had no defense of 
privilege. Had there been no malice, he would have acquired a primé facie 
defense by virtue of the author’s privilege. Baker v. Carrick, [1894] 1 Q. B. 
838. But there was malice in the author, hence the author’s primé facie defense 
of privilege fell. Stevens v. Sampson, 5 Ex. D. 53. Thus having no defense 
himself, and acquiring none from the author, the printer’s absolute liability 
remained, making him jointly liable. 


NEGLIGENCE — DEFENSES — ILLEGAL Act oF PLarntiFF. — The plaintiff 
while riding in an unregistered automobile, was injured at a railroad crossing 
through the negligence of the defendant railroad. Held, that the plaintiff may 
recover. Lockbridge v. Minneapolis & St. L. Ry. Co., 140 N. W. 834 (Ia.). 

The plaintiff’s intestate while acting as engineer of the defendant’s train was 
killed when the engine left the track. Although the rail was defective, the acci- 
dent would not have occurred had the deceased not been exceeding the speed 
limit of four miles an hour fixed by a municipal ordinance. Held, that the plaintiff 
may not recover. Southern Ry. Co. v. Rice’s Adm’x, 73 S. E. 592 (Va.). 

The weight of authority holds that a plaintiff’s breach of a criminal statute 
is equivalent to contributory negligence. Newcomb v. Boston Protective De- 
partment, 146 Mass. 596; Weller v. Chicago, M. & St. P. Ry. Co., 120 Mo. 635, 
23 S. W. 1061. The plaintiff, however, is barred only when his act is the legal 
cause of the injury. Berry v. Sugar Notch Borough, 191 Pa. 345, 43 Atl. 240. 
Upon consideration merely of causation the Iowa case, where the plaintifi’s 
act was mere collateral wickedness, correctly permitted recovery; while the 
opposite result seems proper in the Virginia case, where the statutory breach 
contributed directly to the wreck. But because of other considerations the 
correctness of each case is doubtful. In the Iowa case the plaintiff could 
not recover if regarded as a trespasser, unless wilfully or wantonly mis- 
treated. Gwynn v. Duffield, 66 Ia. 708, 24 N. W. 523. The Massachusetts court 
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has reached a result squarely opposed to the Iowa case, by holding an un- 
registered automobile a trespasser, although there also the plaintiff was a tres- 
passer as against the defendant only because of the defendant’s rights upon 
the highway by virtue of the public easement. Dudley v. Northampton St. 
Ry. Co., 202 Mass. 443, 89 N. E. 25; Chase v. New York Central & H. R. R., 
208 Mass. 137, 94 N. E. 377. Other courts are not inclined to hold an un- 
licensed automobile a trespasser. Hemming v. City of New Haven, 82 Conn. 
661, 74 Atl. 892; Ailantic C. L. R. Co. v. Weir, 63 Fla. 69, 58 So. 641. An 
analogy which would argue against recovery in the Iowa case is to be found 
in the cases which hold that one traveling contrary to a Sunday statute is so 
far an outlaw that no duty of care as to the highway is owed him. Johnson v. 
Trasburg, 47 Vt. 28. Where the accident was the result of collision and not 
of derailment the courts have held that the plaintiff’s breach of a statute, 
similar to the one in the Virginia case, prevented his recovery. Missouri, K. & 
T. Co. v. Roberts, 46 S. W. 270 (Tex.); Little v. Southern Ry. Co., 120 Ga. 347, 
47S. E.953. However, in the principal case the speed ordinance of four miles 
an hour was passed undoubtedly to protect wayfarers, not to prevent engine 
derailment. Now when a defendant violates a statute irrelevant to the in- 
jury resulting, the breach is not held negligence. Gorris v. Scott, L. R. 9 
Exch. 125. The courts have generally disregarded this distinction in the case 
of plaintiffs. Contra, Watts v. Montgomery Traction Co., 57 So. 471 (Ala.). It 
is submitted that there is no sufficient reason for a different test for plaintiffs 
than defendants, and that the plaintiff should not be barred by his breach of 
a statute not passed to prevent the injury sustained. 


OFFER AND ACCEPTANCE — UNILATERAL CONTRACTS — MISTAKE IN TRANS- 
MISSION OF OFFER BY TELEGRAPH CoMPANY. — The defendant incorrectly 
transmitted the specifications in the plaintiff’s telegraphic order for machinery. 
The addressee accepted the offer according to the altered specifications. The 
plaintiff received the machines and paid the price. Subsequently the plaintiff 
took an assignment of, and now sues on, the addressee’s rights against the de- 
fendant. Held, that the plaintiff may recover. Jackson Lumber Co. v. Western 
Union Tel. Co., 62 So. 266 (Ala.). 

The responsibility of an offeror for a telegraphic offer delivered in an altered 
form has been much disputed. Many courts deny his liability. Pepper v. 
Western Union Tel. Co., 87 Tenn. 554, 11 S. W. 783. But the weight of au- 
thority supports the better view, namely, that the offeror’s intent as expressed 
to the reasonable offeree must govern, and that a valid contract arises on the 
acceptance of the offer received. Haubelt v. Rea, etc. Mill Co., 77 Mo. App. 
672. See 24 Harv. L. Rev. 244. The sender may then hold the telegraph 
company directly for his loss. Ayer v. Western Union Tel. Co., 79 Me. 493, 
10 Atl. 495. The principal case, however, assumes that there is no contract 
and allows the sender to recover on the assignment of the addressee’s right of 
action in tort against the defendant for the damage suffered in acting upon a 
telegram negligently transmitted. New York, etc. Tel. Co. v. Dryburg, 35 Pa. 
St. 298. See 19 Harv. L. Rev. 474. The introduction of this tort liability in 
favor of the addressee as the basis of the action is, at best, difficult to support 
on legal theory. Dickson v. Reuter’s Tel. Co., L. R. 3 C. P. D. 1. In the 
principal case, moreover, the action would fail for want of damage to the ad- 
dressee if the sender were held to the contract, or if the payment made should 
be construed as mitigating the addressee’s damages instead of subrogating the 
plaintiff to the addressee’s rights. 


PARENT AND CHILD — ABDUCTION OF CHILD — RELATION OF MASTER AND 
SERVANT NOT ESSENTIAL TO RECOVERY. — In an action by a father for the ab- 
duction of a child of seven years, the complaint contained no allegation of loss 
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of service. Held, that a demurrer on that ground should have been overruled. 
Howell v. Howell, 78 S. E. 222 (N. C.). 

Originally a father’s action for the abduction of a child seems to have in- 
cluded only cases of abduction of an heir, in whose marriage he had a valuable 
right. See 3 Bi. Com. 140; Barham v. Dennis, Cro. Eliz. 770. Subsequently 
he was allowed an action for injury to his parental rights by the fiction, per quod 
servitium amisit. Tullidge v. Wade, 3 Wils. 18. See also Norton v. Jason, 
Styles 398; Russell v. Corne, 2 Ld. Ray. 1032. American courts have recognized 
a right of recovery for the expense of caring for an injured child on the 
ground of his obligation to care for his offspring. Dennis v. Clark, 2 Cush. 
(Mass.) 347; Contra, Grinnel v. Wells, 7 M. & G. 1033. See Hunt v. Woiton, 
T. Ray. 259, 260. With this exception protection of his parental rights is ex- 
tended to him as master rather than as father. Whitbourne v. Williams, [1901] 
2K. B.722. English courts, though recognizing this rule as a mere fiction, have 
at times applied it stringently. Grinnel v. Wells, supra; Hamilton v. Long, [1903] 
21. R. 407, [1905] 2 I. R. 552. American decisions are more liberal. Martin v. 
Payne, 9 Johns. (N. Y.) 387; Parker v. Meek, 3 Sneed (Tenn.) 29; Magee v. 
Holland, 27 N. J. L. 86. Universal recognition of the injury to parental rights as 
the basis for assessing damage lessens the injustice but not the absurdity of the 
fiction. Bedford v. McKowl, 3 Esp. 119; Phelin v. Kenderdine, 20 Pa. 354. Even 
courts that go far in deploring the technicality still feel themselves bound by it. 
Washburn v. Abram, 122 Ky. 53, 90 S. W. 997. The principal case is a distinct 
step forward. Two jurisdictions have like rules. Kirkpatrick v. Lockhart, 
2 Brev. (S. C.) 276; Anthony v. Norton, 60 Kan. 341, 56 Pac. 529. In another 
es rule is statutory with regard to actions for seduction. How. Sr. (Mich.), 
2 ed., 13133. 


PARTNERSHIP — RIGHTS AND REMEDIES OF CREDITORS — DISTRIBUTION 
OF ASSETS OF INSOLVENT PARTNERSHIP AND INSOLVENT DECEASED PARTNERS. 
— Two partners died insolvent and the partnership was also insolvent. In 
the probate court the question arose as to the distribution of the assets of the 
insolvent estates. Held, that the partnership creditors be preferred as to part- 
nership assets and share equally with the separate creditors in the distribu- 
tion of the separate estates. Robinson v. Security Co., 87 Atl. 879 (Conn.). 

The principal case departs from the general common-law rule, which is that 
partnership assets are to be distributed among partnership creditors and sep- 
arate assets among separate creditors, and the excess of either estate is to be 
applied to the deficiencies of the other. See In re Wilcox (D. C.), 94 Fed. 84. 
But the general rule neither attains justice nor is it to be supported on any logi- 
cally developed theory. Camp v. Grant, 21 Conn. 41. See 18 Harv. L. REV. 495; 
20 Harv. L. REV. 589, 591. The general rule seems to be another of the numerous 
compromises between themercantile or entity theory of partnership and the com- 
mon-law or aggregate theory. If the aggregate theory were followed consistently, 
the obligations of partnership being merely joint obligations of the several 
partners, the rule of distribution would be that both partnership creditors and 
the separate creditors of the individual partners would share equally as well in 
the separate estates of the partner as in the partner’s share of the partnership 
assets. If we follow the entity theory we reach the result of the principal case, 
since the firm would be primarily liable to the partnership creditors and the 

artners individually would be sureties. See article by Brannan, 20 Harv. L. 
Dew. 589, 591; Cory, Accounts, 2 ed., 124; LINDLEY PARTNERSHIP, 8 ed., 815. 
The mercantile theory is the result of convenience, logic, and experience, while 
the common-law theory is a derivative of an imperfect Roman law analogy. 
See 24 Harv. L. REv. 591, 603. Therefore the latter often breaks down where 
the two conflict. Thus it would seem that the solution of these difficulties is 
only to be found by dropping the mask and expressly adopting the entity 
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theory. 57 Cent. L. J. 343; 2 JuRmDICAL Society PAPERS, 40; 20 Harv. L. 
REv. 589. The only sound objection to the rule of the principal case is a prac- 
tical one, in that it differs from that of the Federal Bankruptcy Act which 
adopts the common-law or English rule. Act July 1, 1898, c. 541, sec. 5, 30 
Stat. 547. Thus the rule of distribution would depend upon whether the 
estates were being settled in the state or the federal court. This objection was 
thought fatal in England under similar circumstances. Grey v. Chiswell, 
9 Ves. 118. But since the principal case is a step toward establishing a theory 
of partnership in accordance with the true facts and at the same time achieves 
a more just result, it would seem worthy of being followed in spite of the con- 
flict it may create. 


PATENTS — INFRINGEMENTS — RIGHT OF SUB-PURCHASER TO DISREGARD 
Notice LimitTInG RESALE Price. — The purchaser of a patented article from a 
jobber disregarded a notice, put on the article by the patentee, to the effect 
that it was not to be resold below a certain price. Held, that there was no in- 
fringement of the patent. Bauer & Cie v. O’Donnell, 33 Sup. Ct. Rep. 616. 

This case is commented upon in this issue of the REVIEW on p. 73. 


Post Orrice — UsE OF MAILS FOR FRAUDULENT PURPOSE — WHETHER 
Actuat INTENT TO DEFRAUD ADDRESSEE IS REQUIRED. — The defendant 
sent through the mails a catalogue advertising and soliciting orders for loaded 
dice and marked cards. He was indicted under a statute providing punish- 
ment for anyone who, having devised a scheme to defraud, should for the pur- 
pose of executing such scheme place any letter or advertisement in the post 
_ office. Act March 4, 1909, c. 321; PEN. CopE, § 215; 35 STAT. AT LARGE, 1130. 
Held, that a demurrer to the indictment should be sustained. Stockton v. 
United States, 205 Fed. 462 (C. C. A., Seventh Circ.). 

The court argues that the legislature did not intend the general language 
of the above section to cover the defendant’s offense, because an amendment 
to the statute as originally framed has made punishable any scheme to use 
the mails for disposing of counterfeit money or certain other specified artifices 
which would enable the purchaser to commit a fraud. But an order by mail 
to sell counterfeit money was punishable under the statute before amendment. 
United States v. Jones, 10 Fed. 469. In a case to the contrary, relied on by 
the court in the principal case, the decision turned upon a defect in the 
indictment, which charged a scheme to defraud the man who bought the 
counterfeits, instead of, as was the case, those who might deal with him. Milby 
v. United States, 109 Fed. 638. See Milby v. United States, 120 Fed. 1, 2. The 
amendment did not curtail the original statute, but simplified the course of 
conviction for the specified offenses. Streep v. United States, 160 U. S. 128; 
Culp v. United States, 82 Fed. 990. See Milby v. United States, 120 Fed. 1, 4. 
Since it is impossible to conceive that the vendor in the principal case had no 
intention to defraud, the result seems contrary to reason as well as authority. 


RECEIVERS — EFFECT OF RECEIVERSHIP ON RELATION OF AGENTS TO Com- 
PANY. — The plaintiff sued the defendant railroad for injuries received be- 
fore the railroad passed into the hands of receivers. A statute provided that 
in actions against railroads, process could be served on any of their station or 
ticket agents. After the receivership, process was served by the plaintiff on a 
station agent, an employee of the railroad retained by the receiver. Held, that 
the service was valid against the railroad. Ennest v. Pere Marquette R. Co., 
142 N. W. 567 (Mich.). 

The appointment of a receiver might have one of two possible effects upon 
the relation of employees to the railroad. They may be held to be agents of 
the receiver only. Cain v. Seaboard, etc. Ry., 7 Georgia App. 461, 67 S. E. 127. 
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Or they may continue agents of the company so that service upon an employee 
is effective to bind the company. Faltiska v. New York, L. E. & W. R. Co., 
12 Misc. N. Y. 478, 33 N. Y. Supp. 670, affirmed 151 N. y. 650, 46 N. E. 1146. 
That a receivership does not dissolve a corporation is well settled. See Kin- 
caid v. Dwinelle, 59 N. Y. 548; City Water Co. v. State, 88 Tex. 600, 32 S. W. 
1033. Stockholders may hold elections during the receivership. State ex rel. 
Aity. Gen. v. Merchant, 37 Ohio St. 251. The corporation itself must conform 
to police regulations enacted for public protection. Ohio & M. R. R. Co. v. 
Russell, 115 Ill. 52,3 N. E. 561. It is liable for torts committed before receiver- 
ship. Decker v. Gardner, 124 N. Y. 334, 26 N. E. 814. The receiver’s pos- 
session of the property is but temporary. Robinson v. Allantic & G.W. Ry. Co., 
66 Pa. St. 160. The Michigan court seems correct in finding no inconsistency 
in an agency for the railroad while employees are under the temporary manage- 
ment of the receiver. In the minds of its men and the public at large the road 
still operates; receivership signifies at most a change in management. Ser- 
vice on such agent meets the test of bringing notice of the suit to the company. 
See Coler v. Pittsburgh Bridge Co., 84 Hun 285, 286, 32 N. Y. Supp. 439, 440. 


SELF-DEFENSE — NECESSITY CREATED BY DEFENDANT — GoInc ARMED 
NEAR ONE WHO HAS THREATENED. — In a trial for homicide, the court refused 
to instruct the jury that the defendant would not be deprived of his right of 
self-defense although he knew before entering the house of a mutual friend, 
where the encounter took place, that he would likely meet the deceased there, 
and that the deceased would likely attack him. Held, that the instruction was 
properly refused. Valentine v. State, 159 S. W. 26 (Ark.). 

When a defendant enters the presence of one who has threatened him and 
being attacked kills the threatener, it is not clear on authority under what 
circumstances he retains his right of self-defense. Where the defendant went 
into the vicinity of the deceased on a mere pretext, knowing and intending 
that his presence alone would cause an attack, the excuse has been denied. 
State v. Neely, 20 Ia. 108; State v. Hawkins, 18 Ore. 476, 23 Pac. 475. See 
Y. B. 21 H. 7, 39, pl. 50. But a man may, ‘if necessary, arm himself and go 
about his lawful business, in spite of the probability of thus causing an attempt 
upon his life, and yet be excused for killing in case of necessity. People v. 
Batchelder, 27 Cal. 69; State v. Evans, 124 Mo. 397, 28 S. W. 8. The excuse 
may well depend on the reason for the defendant’s presence at the place. For 
the welfare of the community it is essential that a man should be free to come 
and go while concerned with earning his livelihood, but it is not so important 
that he should be protected in the pursuit of pleasure. See note, 8 Harv. L. 
REV. 355. The principal case is correct on the ground that the defendant may 
have been engaged in the pursuit of no legitimate interest to which the law 
affords such protection. A previous Arkansas case has a contrary tendency. 
Nash v. State, 73 Ark. 399, 84 S. W. 4097. 


SPECIFIC PERFORMANCE — LEGAL CONSEQUENCES OF RIGHT OF SPECIFIC 
PERFORMANCE — RIGHT OF PERSONAL REPRESENTATIVE OF VENDOR TO 
PuRCHASE MONEY AFTER OPTION TO PuRCHASE. — The owner of land leased 
it for a term of years giving an option to purchase. After his death the option 
was exercised. Held, that the general legatee, and not the heirs, are entitled 
tothe proceeds. McCutcheon’s Estate, 61 Pitts. Leg. J. 315 (Allegheny Co., 1913). 
See NOTES, p. 79. 


TELEGRAPH AND TELEPHONE COMPANIES— CONTRACTS AND STIPULA- 
TIONS LiABILIry — UNREPEATED MESSAGES. — A mistake due to 
the negligence of an agent of the defendant occurred in an unrepeated message 
sent under a stipulation limiting liability to the amount of the toll charge. 
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Held, that the plaintiff may recover only the limited amount. Williams v. 
Western Union Telegraph Co., 203 Fed. 140 (Dist. Ct., E. D. Pa.). 

The principal case follows the accepted rule of the federal courts. Primrose 
v. Western Union Telegraph Co., 154 U. S. 1, 14 Sup. Ct. Rep. 1098; Western 
Union Telegraph Co. v. Coggin, 15 C. C. A. 231, 68 Fed. 137. It is also in ac- 
cord with the weight of general authority. Halstead v. Postal Telegraph and 
Cable Co., 193 N. Y. 293, 85 N. E. 1078; Grinnell v. Western Union Telegraph 
Co., 113 Mass. 299. Nearly all jurisdictions, however, disregard the limitation 
when the act is wilful or grossly negligent. Dixon v. Western Union Telegraph 
Co., 3 App. Div. 60, 38 N. Y. Supp. 1056; Redington v. Pacific Postal Tele- 
graph Cable Co., 107 Cal. 317, 40 Pac. 432. But several states hold the stipu- 
lation invalid for all purposes on the ground that an exemption from liability 
for negligence in the conduct of a public business will remove a necessary 
safeguard against deterioration of the service. Western Union Telegraph Co. v. 
Chamblee, 122 Ala. 428, 25 So. 232; Telegraph Co. v. Griswold, 37 Ohio St. 301, 
41 Am. Rep. 500. This position seems in harmony with the rule that an exemp- 
tion from liability for negligence with respect to service within the public 
obligation is invalid. Reed v. Western Union Telegraph Co., 135 Mo. 661, 37 
S. W. 904; Railroad v. Lockwood, 17 Wall.(U. S.) 357. The majority of the cases 
endeavor to avoid a conflict with this rule by calling the repeated message the 
normal and the unrepeated message the special service. This reasoning in- 
volves the proposition that a company can refuse to transmit unrepeated mes- 
sages. This is not justified by authority. Vermilye v. Postal Telegraph and 
Cable Co., 205 Mass. 598, 93 N. E. 635. Therefore the result reached by the 
chain of cases to which the principal case adds an additional link is not only 
unfortunate from the point of view of the public to be served but incorrect, 
in the light of the general law of public service companies. 


Torts — LIABILITY OF MAKER OR VENDOR OF A CHATTEL TO THIRD PER- 
sons INJURED By ITS USE — ExPLOsION oF GINGER BEER BortLe. — The 
plaintiff was injured by the explosion of a ginger beer bottle purchased 
from a vendee of the defendant manufacturing company. The defendant 
did not know of the defect, but by due care would have discovered it. Held, 
that the plaintiff may not recover. Bates v. Batey & Co., 108 Law T. Rep. 
1036. 

Upon general tort principles a manufacturer should be held liable to others 
besides the immediate purchaser when with due care he could have discovered 
the defect. See Heaven v. Pender, 11 Q. B. D. 503, 510; 19 HaRv. L. REV. 372; 
44 Am. L. REG. N. S. 292. But it has been established otherwise. Longmeid 
v. Holliday, 6 Exch. 761; Bragdon v. Perkins-Campbell Co., 87 Fed. 109. An 
exception is made when the chattel is imminently dangerous to human life. 
Thomas v. Winchester, 6 N. Y. 397. For other chattels the defendant is usu- 
ally held when he had actual knowledge of the defect but not otherwise. 
Woodward v. Miller, 119 Ga. 618, 46 S. E. 847; Heindirk v. Louisville Elevator 
Co., 122 Ky. 675, 92 S. W. 608. But an action against the original vendor is 
allowed in the case of foods. Bishop v. Weber, 139 Mass. 411, 1 N. E. 154; 
Tomlinson v. Armour & Co., 75 N. J. L. 748, 70 Atl. 314. Thus where the 
plaintiff swallowed glass contained in a soda bottle the defendant was held 
though ignorant of its presence. Watson v. Augusta Brewing Co., 124 Ga. 121, 
52 S. E.152. But the principal case does not fall within this class of cases, 
because the injury was not from the consumption of the article as food. On 
similar facts the same decision was reached in O’Neil v. James, 138 Mich. 567, 
ror N. W. 828. A recent English case showed a tendency to adopt a more 
liberal rule, allowing recovery to one other than a contracting party when the 
defect was unknown. White v. Stedman, 29 T. L. R. 563. But the principal 
case adheres to the old rule of requiring actual notice. 
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TRADE MARK AND TRADE NAMES. — INJUNCTION AGAINST Worps ALREADY 
Usep By Rivats — Is Fraup Necessary? — The plaintiff having been in 
business seventeen years under the name of “Los Angeles Van, Truck and 
Storage Co.” seeks an injunction against the use of the name “Los An- 
geles Van and Storage Co.” by a newly formed corporation, alleging that 
the similarity in the names is calculated to cause and will cause the public 
to deal with the defendant believing it to be the plaintiff. Held, that the in- 
junction will not be granted. Dunston v. Los Angeles Van and Storage Co., 131 
Pac. 115 (Cal.). 

The court in the principal case argues that since the plaintiff’s name is too 
descriptive for registration, he must prove intentional fraud. In considering 
the case from this point of view, however, it can be argued that since deception 
of the public and passing off of the defendant’s goods as the plaintiff’s are the 
natural and probable consequences of the defendant’s choice of name, he should 
be responsible. Forster Manuf. Co. v. Cutter-Tower Co., 211 Mass. 219, 97 N.E. 
74. It is not, however, necessary to follow this course of reasoning. Business 
reputation and good will have long been recognized by equity as property 
rights. See 26 Harv. L. Rev. 442. Once it is proved that the public is mis- 
taking the defendant’s wares for the plaintiffi’s, this property right of the 
plaintiff’s is being trespassed on, and equity should give relief. North Cheshire 
& Manchester Brewery Co. v. Manchester Brewery Co., [1899] A. C. 83. The 
court also argues that defendant’s advertisements are literally true, since de- 
fendant is a Los Angeles van and truck company, and that equity will not 
enjoin telling the truth. Historically the fact that defendant was telling an 
untruth in the sense of misdescribing himself or his business aided in the 
gradual extension of equity jurisdiction. Now, however, this jurisdiction has 
been definitely extended to cover business reputation, so the truth or falsity 
of defendant’s advertisements taken by themselves is not material. The only 
fraud that is essential is the fraud on the plaintiff in leading the public to mis- 
take the defendant’s wares for those of the plaintiff. 


TRADE MARKS AND TRADE NAMES — NATURE OF RicuHT. — The plain- 
tiff circulated throughout the city of St. Louis a blind advertisement con- 
sisting of nothing but the word “Stopurkicken,” intending to follow this 
with an advertisement of his laundry. The defendant, however, antici- = 
pated him by appropriating the scheme to the advertisement of its en- s 
velopes. The plaintiff now sues for damages. Held, that he cannot recover. a 
oy Laundry Co. v. Hesse Envelope Co., 156 S. W. 767 (Mo., St. Louis 

t. App.). 

The principal case is clearly right in so far as it refuses to protect the phrase 
“Stopurkicken” as a trade name, because the right in a trade symbol or 
name cannot exist in the abstract, but arises solely from its relation to the 
business for which it stands. Weener v. Brayton, 152 Mass. 101, 25 N. E. 
46; Cigar-Makers’ Protective Union v. Conhaim, 40 Minn. 243, 41 N. W. 
943. Nor can the plaintiff claim technically an injury to his good-will, be- 
cause good-will is usually interpreted to mean the partiality of the public for 
a particular commodity or individual, and here the advertiser was unknown. 
See 16 Harv. L. Rev. 135. But the mere lack of a familiar classification does 
not excuse the court for denying recovery. True, the interest to be safe- 
guarded is intangible, but so is good-will. The plaintiff here has at heavy 
cost created a thing of undoubted value in the business world, and his loss is 
plainly demonstrable, much more so for example than damage to a man’s repu- 
tation. It is novel situations like these that challenge the power of our law to 
expand, and the failure to do this in the principal case has permitted a de- 
fendant to escape liability though he has without justification inflicted seri- 
ous practical loss. 
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TROVER AND CONVERSION — WHAT CONSTITUTES CONVERSION — Fac- 
TOR’S LIABILITY FOR SALE AUTHORIZED BY THE APPARENT OWNER. — The 
defendant, a factor, received cotton from a customer in regular course. It be- 
longed, in fact, to the plaintiff. The defendant, in ignorance of the plaintiff’s 
title, sold the goods and paid the proceeds to the customer. Held, that the de- 
(foun) had not converted the cotton. Fargason Co. v. Ball, 159 S. W. 221 

enn.). 

The principal case is contrary to the well-settled rule that when a defendant 
knowingly consummates the sale of a plaintiff’s property, though in good faith 
and in ignorance of the plaintiff’s title, he is liable for converting it. Consoli- 
dated Gas Co. v. Curtis [1892], 1 Q. B. 495; Flannery v. Harley, 43 S. E. 765. 
See 21 Harv. L. REv. 408. Tennessee, however, is committed to the view ex- 
pressed in the principal case. Roach v. Turk, 9 Heisk. (Tenn.) 708. Kentucky 
has also taken this position, claiming that the burden of examining the titles 
of all produce shipped to commission merchants for sale would drive them out 
of business. Abernathy v. Wheeler, 13 Ky. L. Rep. 730. A pronounced tendency 
to break away from the technical rule of conversion in the interests of commerce 
is evident in other cases. A bailee who redelivers unlawfully deposited prop- 
erty to the bailor, the apparent owner, is clearly not liable to the real owner. 
Union Credit Bank v. Mersey Docks & Harlow Board [1899], 2 Q. B. 205. A 
common carrier who receives goods from the apparent owner and innocently 
delivers them in pursuance of the bailment is not liable in trover. Nanson v. 
Jacob, 93 Mo. 331, 6S. W. 246. A carrier indeed stands in need of protection 
because he must take all goods rightfully delivered to him. But since the 
necessities of business force commission merchants to rely on appearances they 
are in fact as greatly in need of protection as are boilers and common 
carriers. : 


WATERS AND WATERCOURSES — NATURAL LAKES AND Ponps — OWNER- 
SHIP OF BED oF NAVIGABLE LAKE. — The state brought suit to quiet title to the 
bed of a lake, claiming that it was navigable in the technical sense. There were 
a number of sandbars and dead trees to obstruct travel. Held, that such a 
lake being navigable, title to the bed is in the state. State v. West Tennessee 
Land Co., 158 S. W. 746 (Tenn.). 

This case is commented upon in this issue of the REVIEW on p. 80. 
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Penat Puttosor.ty. By Gabriel Tarde. Translated from the fourth French 
edition. By Rapelje Howell. Boston: Little, Brown, and Company. 
1912. pp. XXxxii, 581. 


This work deals, according to the statement of the author in his foreword, 
with three different matters: First, an attempt to reconcile moral responsibil- 
ity with scientific determinism; second, an explanation of crime in conformity 
with the views of the author; third, an indication of needed legislative and 
penal reforms suggested by the views previously presented. 

The attempt to reconcile scientific determinism with moral responsibility 
is based upon the necessity of finding some foundation for moral responsibility 
other than free will. In an increasing number of cases it is becoming recog- 
nized and admitted that the criminal could not have done other than he did. 
The defense is able, more and more strongly, to rely upon the alienist in its 
attempt to prove that fact. If that fact, then, is recognized as a’ defense, 
we face, according to the author, a very real social danger in that in an ever 
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increasing number of cases the doer of an act inimical to the interests of society 
must be given immunity. At the most he is to be treated merely as an 
unfortunate. 

But if the conception of free will and of moral responsibility based upon it 
are disappearing before the progress of scientific determinism, what has 
scientific determinism to offer in its place as a justification for repressive 
measures. It is this: The malefactor is an enemy to society. As an enemy, 
though on the inside, means analogous to those used for the repression of an 
enemy on the outside should be used. In the case of such an enemy the only 
question asked is as to the utility of the means used. The responsibility of 
the enemy is not a factor to be considered. The same is true in the case of 
the malefactor within society. The question to be solved is the finding of the 
most effective means of repression. The personal characteristics of the male- 
factor are important only in so far as they help to solve this question. 

But the elimination, for the purpose of determining the liability of the male- 
factor, of the question of responsibility which is thus accomplished is contrary 
to the actual belief of practically every individual in society. Is it possible to 
reconcile that belief with scientific determinism? Tarde believes that it is, 
and that the reconciliation may be accomplished by an investigation of what 
men have always meant when they have declared one of themselves responsible, 
criminally or civilly. 

Following out this thought, he makes responsibility depend upon the exist- 
ence of two conditions: (1) the personal identity of the supposed criminal, 
and (2) his social similarity to the members of that society which claims the 
right to condemn him. By personal identity is meant psychological identity, 
a continuity of mental states showing no marked variation. By social simi- 
larity is meant a similarity in beliefs, feelings, tastes, and inclinations. 

Whatever one may say as to theoretical soundness of such a view, there is 
no doubt that it offers a test of liability more in accord with existing institu- 
tions than the utilitarian test of the positivists. 

Tarde, in his explanation of crime, accepts Ferri’s theory of factors by which 
crime is declared to be the result of three factors classified as follows: anthro- 
pological, physical, and social. It is perhaps natural, in view of his require- 
ment of social similarity as a test of responsibility that he should emphasize 
the social factors. Many who would be classed by the positivists as criminals 
would not be so classed by Tarde because of lack of psychological identity or 
social similarity. Among the social factors he finds the chief, indeed almost 
the sole, cause of crime in the strong tendency to imitation found in every 
individual. 

This does not prevent the criminal from having his distinguishing character- 
istics, however. Tarde says, “Perhaps one is born vicious, but it is certain 
that he becomes a criminal.’”’ In the becoming he necessarily develops cer- 
tain traits as one does in becoming anything else. Hence the criminal has a 
professional type distinguished by the marks of his profession. 

The chief reforms advocated are the abolition of the jury and the alteration 
of the death penalty. The whole institution of the jury is declared to be de- 
fective in its foundations. Its results are declared to be uniformly bad, and it 
is said to lack even the doubtful merit of reflecting public opinion. The rational 
basis of penal law is said to lie in public opinion. This statement is in accord 
with the foundation of the theory of responsibility before mentioned, but seems 
hardly in accord with the statement just referred to. With respect to the 
death penalty, though its legitimacy is maintained and the arguments against 
it declared weak, it is suggested that its effectiveness is destroyed by the 
prejudice against it which prevents it from being put into actual operation. 
Hence it ought either to be abolished, or the form of administering it ought to 
be changed so as to in some measure overcome the prejudice against its use. 
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The book is a splendid contribution to the subject it discusses. Sometimes 
the wealth of learning possessed by the author seems to lead him into fields the 
exploration of which adds but little to the discussion in hand and makes 
the book more difficult reading than it would otherwise be. The views ad- 
vanced are founded upon a long experience as a magistrate, and are especially 
valuable to those who are engaged in the application of law as it is. 

0. S. R. 


A CoMPARATIVE STUDY OF THE LAW oF CorporRATIONS. By Arthur K. Kuhn. 
New York: Longmans, Green, and Company. 1912. pp. 173. 


This little book is learned and interesting. After tracing the origin and 
development of the legal conception of a corporation in Ancient Times, in 
the Middle Ages, and in England, the author gives a summary of the laws of 
the principal countries of Continental Europe (excepting Austria and Russia) 
and of England and America, which relate to the organization and operation 
of corporations, considered with particular reference to the protection of 
creditors and shareholders. Within the limits of his space of course nothing 
more than a summary was possible, but in this summary the author has suc- 
ceeded in giving a very clear presentation of the salient differences between 
(a) the law of Continental Europe and the Anglo-American law; (b) the laws 
of France and Germany and Italy and Spain and Switzerland; and (c) the 
laws of England and America. 

The author prefers the German system — the thoroughness and gelehrtheit of 
the German naturally fascinates a scholarly mind — and seems to regard it 
as one to be applied generally. ‘What is required,” he says, speaking of 
legislation and reform in England and America, “is an effective control over 
organization and administration; not a mere change in the association type” 
(p. 115). He considers that the German system, with its drastic penal laws, 
and with its provisions for publicity, and for a managing directorate, subject 
at all times to the control of the stockholders and the general supervision of 
the supervising council, affords the most effective guaranties for the protec- 
tion of investor and creditor (p. 134). And, in accord with a widely current 
opinion of to-day, he assumes that “the overcapitalization of corporations 
has ever been one of the chief sources of evil resulting from the corporate form.” 
As the author is considering the subject from the point of view of what is re- 
quired for the protection of creditors and shareholders, this must mean that 
overcapitalization is an evil, so far as creditors and shareholders are con- 
cerned. But is this correct? 

The author himself admits (p. 115) that “only the most ignorant will assume 
that the par value of a share of stock must necessarily be its real value.” And 
is it not also true that only the most ignorant stockholder will so assume? 
The fact is that neither the creditor nor the investing stockholder ever measures 
the credit and responsibility of a corporation by its nominal capitalization, 
but solely by its assets and the character and ability of the men who are 
managing it. The creditor and the investing stockholder know that the capital 
stock, in so far as it exceeds the actual present assets of the corporation, repre- 
sents merely an optimistic estimate as to its earning power. And looking 
at the matter broadly and beyond the interests of the creditor and investing 
stockholder of the particular corporation, must we not say that the evils of 
overcapitalization have been greatly overestimated, and that its advantages 
have been greatly underestimated or entirely disregarded? The panics of 
1873 and 1893 did not result from the overcapitalization of corporations, nor 
were their evil effects accentuated by it. The Wall Street panic of 1884 affected 
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only a relatively small number of speculators, and made but a slight impres- 
sion upon the general business and prosperity of the country. The panic of 
1907 began with the disclosure of rottenness in our national banks, the most 
regulated and supervised of all our corporations. Its ravages were stayed by 
the action of the United States Steel Corporation, the most heavily over- 
capitalized of our corporations, and the recovery from the panic was quick- 
ened, when it was revealed that our industrial enterprises, including the over- 
capitalized, were intrinsically sound and honestly managed. Our great rail- 
way corporations, overspreading the great Western country and pouring 
wealth into the lap of the monopoly-hating bucolic, were built with the aid of 
“watered stock,” and now that our statute law, in harmony with the Conti- 
nental law, generally condemns “watered stock,” the door of opportunity is 
closed for many an enterprising man of limited means. 

The comparative study of law, which is now receiving increasing attention, 
will undoubtedly promote the improvement of legal systems and should be 
encouraged. But we should never lose sight of the fact that a law good for 
one country may not be good for another — and that a sound system of law 
must be broad-based upon the ideas and particular conditions of the nation 
which is governed by it. 

While one may differ with Dr. Kuhn as to some of his conclusions, his treatise 
may be commended as a very useful introduction to this comparative study of 
law, so far as corporations are concerned. G. F.C. 


THE FRAMING OF THE CONSTITUTION OF THE UNITED STATES. By Max Far- 
rand. New Haven: Yale University Press. 1913. pp. xi, 281. 


This book presents briefly and clearly the requisite information as to the 
federal convention which framed the Constitution. Both in choice of matter 
and in method of treatment the author has done his work well. From the 
large mass of available material —.a mass already collected in his three volumes 
entitled The Records of the Federal Convention — he has selected the points 
which are essential; and by presenting these points in an appropriate order 
and interweaving with them indications of the views of the statesmen of the 
time, he has produced a narrative which, besides being accurate and useful, 
is easy to read and easy to remember. The reasons for calling the convention, 
the preliminary steps, the prominent features of the “Virginia Plan” and of 
the “New Jersey Plan,” the compromises, the committee of detail — all these 
topics have adequate treatment. Besides, there is an interesting background 
of history and of biography, so that an important by-product of the book is 
knowledge of the problems and persons of that time now recognized as the 
critical period of American constitutional history. In proceeding systematically 
through the chief events of the convention the author sometimes places in 
a light which is new, or at least uncommonly clear, facts not always emphasized. 
Thus there is indication of the convention’s knowledge that the federal courts 
would disregard unconstitutional acts of Congress (pp. 120, 121, 157), and there 
is mention of the use which the framers of the Constitution made of ideas and 
phraseology found in the Articles of Confederation and in the state constitu- 
tions (pp. 127-129, 139). An appendix contains the Articles of Confedera- 
tion, the Virginia Plan, the New Jersey Plan, and the Constitution, thus 
enabling the reader to verify many of the author’s statements and to make 
further comparison of the documents. Finally, the author has added to the 
interest of his volume by expressing now and then some personal opinions of 
his own which may excite opposition — for example, views as to the relative 
influence of Washington, Franklin, Madison, Hamilton, and Charles Pinckney, 
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and a brief rejection of claims recently made in behalf of Pelatiah Webster 
(p. 53). 
In short, this is a book worth reading. 


Tue Law oF COMMERCIAL ExcHances. By Chester Arthur Legg. New York: 
Baker, Voorhis, and Company. 1913. pp. Xxxiv, 381. 


This seems to be an excellent handbook for all who have to do with the 
Commercial Exchanges. It should prove quite as useful to the members 
themselves as for those to whom they may go for advice. The author has 
been for some time the counsel for the Chicago Board of Trade, and knows, 
therefore, the matters whereof he speaks. He has accomplished an eminently 
practical work in bringing out the relations which the law enforces between 
the members of these commercial bodies. Such a chapter as that on the Ad- 
ministrative Power over Members is one which cannot but be valuable to those 
subject to its rules. And the chapter on the Review of the Decisions of Ex- 
changes by the courts shows that the law of the land will never permit out- 
rageous injustice to be done however far a member may have committed 
himself. An interesting question considered in the latter part of the book is 
whether in the furnishing of quotations to the public the exchanges are per- 
forming a service in which the public has such an interest as to make the dis- 
tributing of them subject to regulation by the public. The author seems to 
feel that not merely are the quotations property, which is undoubtedly the 
case, but that there is no sufficient reason to impress upon this business of 
communicating, a duty to the public affected. The decisions are, to be sure, 
conflicting, but that news agencies are public in character seems to be the way 
in which the law will eventually work out. This is especially true where a 
system is established for distributing the quotations through tickers. And 
in general the commercial exchanges should appreciate that if they are to be 
left with such control of the situation as they have attained, it can only be on 
the terms of submitting themselves to regulation to the extent that it is felt 
that the situation requires. B. W. 


THE Frxep Law oF PATENTS AS ESTABLISHED BY THE SUPREME COURT OF 
THE UNITED STATES IN THE NINE Circuit Courts oF APPEALS. By 
William Macomber. Second Edition. Little, Brown, and Company. 
1913. pp. clxix, 1044. 


The second edition of this book requires but brief comment in addition to 
what was said in regard to the first edition in Volume 23 Harvarp Law 
REvIEw, No. 3, January, 1910. 

Mr. Macomber’s exposition of the fixed law of patents under the head of 
“Brief Survey” is the only part of the text of the first edition that appears 
to have been revised. The rest of the text is simply reprinted from the plates 
of the first edition. The cases since decided form the subject of an appendix 
beginning at page 915, and are included in the table of cases extracted and 
in the general index. 

We hope that when Mr. Macomber publishes a third edition of his work he 
will not make a second appendix, but will incorporate all the decisions in one 
homogeneous whole, and make such helpful changes as putting in quotation 
marks the words of the courts, so that they may readily be distinguished from 
his own remarks. 
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JusTICE AND THE MopERN Law. By Everett V. Abbot. Boston and New 
York: Houghton, Mifflin Company. 1913. pp. xiv, 299. 

Tue THeory oF Revotutions. By Brooks Adams. New York: 
The Macmillan Company. 1913. pp. vii, 240. 

CRIME AND ITs ReEprEssION. By Gustav Aschaffenburg. Translated by 
Adalbert Albrecht. Boston: Little, Brown, and Company. 1913. pp. 
XXViii, 331. 

A TREATISE ON THE Law oF EstoppEL. By Melville M. Bigelow. Sixth 
Edition. Revised by James N. Carter. Boston: Little, Brown, and 
Company. 1913. pp. lxxiii, 857. 

Tue Monroe Docrrine. An Obsolete Shibboleth. By Hiram Bingham. 
New Haven: Yale University Press. 1913. pp. viii, 154. 


THE SUPREME COURT AND ITS APPELLATE POWER UNDER THE CONSTITUTION. 
By Edwin R. Countryman. Albany: Matthew Bender and Company. 
1913. pp. Xxi, 282. 

CASES AND OPINIONS ON INTERNATIONAL LAw. Part II, War. Part III, 
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